United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 





JOINT APPENDIX aes . 


On The United States Court of Anpeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,779 


‘ 
. ‘ i Pied 
— 


THOMAS J. MC HALE, 


Appellant, 
Vv. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Bill Austin Services, Inc. 
Printers 
Weshington, D. C. 

_ . BX, 3-4844 








op PON ta 


| eee 


Letter To Chief Justice Bolitha Laws Dated October 38, 1966 From Mr. Thomas 


2. ° ee e e e e e e e o e e eee ee ee ee e e e ee e e e e e ee @ ° e * 1 


Motion for Mental Examination . ° e ee e e e ee . e a ° e e e e e ° e e e e e e ee ad e a 
Order, Filed November 22, 1987 . e o e e * e ° ° e e e as e e ee ° e a e e ” e e e ej? e e : 2 


‘ Letter From United States Marshal Carlton G. Beall to Dr. Winfred Overholser _ 
Dated Noverber 26, 1987 e eee ee @ e ee @ e e e ee e e a eeee8 @ ee ° 3 


« Indictment rr 4 
& Amended Order, Filed January 6, 1958 eee ‘oe @ i ws 7% oeeoeeee eee @ © © @ © 6 @ 5 
Peter see ee iiiman in. 1958 


oe D., e ° e e e ° e ° e e e e e e e° e e °* @ e e e e e 


7 
ke RR CEE FRET Ui Rhe GOR NG ONe: 7 
Motion For Issuance Of Subpoena. 2. 1 2 ee ete eet tee eee ere e ewe ere ee 7 
. Affidavit In Support Of Motion For Issuance Of Subpoema. 6 6 0 tt tt tt te ee 8 
« _ Excerpts From Transcript Of Proceedings. 6.0.50 ttt tte eee eee 9 





Direct. ° e e ° e e ° . e J e 2 e ° e e ° e e ° . e e e ° e e ° ° e » ° 37 
©” Cross. e . . a e . e e ° e e e or e ° e e e . e e e e e e e e e e ° e s 39 
Redirect. . e e e e ° e ° . e e dl ° Pee as é e « e ° e Ad ° e e ° . e . ° 40 
* Further e . e e ° . e Ld ° e Prey. e e . oe es ° . . e e e e e e 66 


# Praeccipe, Entering Appearance of Edward F. Daly as Co-Counsel . 2... 2202-00 -- ‘ 
Excerpts From Transcript Of Proceedings (cont'd) 


Sas 





(11) 
INDEX (CONT'D) 


Excerpts From Transcript Of Proceedings (cont'd): 


° e ° e ° e ° e 


Verdict Of The dary. 6s sieve ese esi we 
REMacige,, asia The. Kppencaace ce Peaacied. 
‘or Defendant 


iii eet 
Judgment and Commitment. ..... .; 

Notice Of Appeal .......... 

Statement Of Docket Entries... . . eres 


Affidavit Of Francis J. Racioppi ... ee ae 
Memorandum, Filed December 8, 19658 ........222e- 
Letter Dated June 19, 1958 to Honorable Henry A. Schweinhatt from 


Seaassees 2a RB A 


D. Cc. e e es ° e ° e e e e 





JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14,779 


- THOMAS J. McHALE, 
Appellant, 
v. 
‘UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed October 30, 1957] Crim. 1151-57 


.. 5602 59th Avenue 
Riverdale, Md. 
October 28, 1957 


Chief Justice Bolitha Laws 
Dear Sir: 

Iam writing this letter in hope of getting urgent phychiatric help for my 
son Thomas J. McHale age 20, #115680, who is in the D. C. Jail held for as- 
sault with a deadly weapon. 

This is his second offense. The first stabbing was in Prince George's 
County 3 months ago he was not indited by the Grand Jury. He was out on Bond. 
My wife has visited himin the D. C. Jail and he is in a very depressed condition. 

The preliminary hearing at the Municipal Court was waived and the war- 


rent sent to the D. C. Court. I cannot afford a lawyer as I have borrowed my 


limit at the Bank for his Bail Bond and Attorney fees for the first offense. 
To give you a brief outline of his medical history letter enclosed explain- 


ing his mental Background also he was discharged Honorably but Medically 
after eights months from the U. S. Navy. 
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We believe he needs Mental Observation as quickly as possible. 
Sincerely, 
/s/ Mr. Thomas McHale 


[Filed November 12, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 
VS | ) Crim. 1151-57 

Grand Jury No. 1390-57; 1392-57 
THOMAS J. Mc HALE ) 


MOTION FOR MENTAL EXAMINATION 

The undersigned was appointed by this Court to represent the defendant 
in the above entitled cause. From my discussion with him, it appears that the 
defendant was a mental patient during 1954 and was discharged from the Navy 
because of mental iliness in 1955. Further the defendant does not understand 
the charges made against him and cannot assist me in his defense. ) 

WHEREFORE, the undersigned respectfully moves the Court, pursuant 
to Title 24, Section 301 of the D. C. Code (1951) to order that the defendant 
be committed to the District of Columbia General Hospital or any other mental 
hospital designated by the Court, for examination and observation with regard 
to his competency to stand trial. 

Respectfully Submitted: 


/s/ Francis J. Racioppi 
Attorney for Defendant 
Unsigned 
Assistant U. S. Attorney 
Served 11-12-57, /s/ Oliver Gasch, Initialed M. N. W., UNITED STATES 
ATTORNEY 


[Filed November 22, 1957] 


ORDER 
This cause having come on for consideration upon the motion for mental 
examination of the defendant, and it appearing to the Court that the defendant 
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may be presently of unsound mind or mentally incompetent so as to be unable 
to understand the proceedings against him or properly to assist in his own 
defense, it is by the Court this 22d day of November, 1957, 

ORDERED, that the defendant be committed to Saint Elizabeths Hospital 
for a period not to exceed sixty days to be examined by the psychiatric staff 
of the said Hospital. The Superintendent of such Institution upon completion 
of said examination will file with this Court a written report of the examination, 
pursuant to Title 24, Section 301, District of Columbia Code, 1951 Edition, 
as amended August 9, 1955, which shall express the opinion of the staff of the 
Hospital on the present sanity or mental competency of the defendant to stand 
trial and it is, 

FURTHER ORDERED, that upon receipt by the Court of the report of the 
Superintendent indicating the defendant is incompetent to stand trial the United 
States Marshal or his designated deputy is hereby authorized to bring the de- 
fendant, Thomas J. McHale, before this Court for such further proceedings 
in this matter as may be necessary. However, if the report of the Superinten- 
dent indicates the defendant is competent to stand trial the United States Mar- 
shal or his designated deputy is hereby authorized to transfer him from said 
Hospital to the District of Columbia Jail to await trial. 


/s/ James R. Kirkland 
JUDGE 


November 26, 1957 


Dr. Winfred Overholser 
Supt., St. Elizabeths Hospital Crim. 1151-57 
Washington, D. C. 


Re: Thomas J. McHale 
Grand Jury No. 1390-57 
) 1392-57 


Dear Dr. Overholser: 

Enclosed please find Court Order committing the above-named defendant 
to your custody for a period not to exceed sixty (60) days for the purpose of 
a mental examination. : 


ez sh thip A Pe Oe 2 
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We have been advised by your Registrar's office that you cannot present- 
ly accept McHale due to lack of bed space. 
We will appreciate your early advice as to when you will be able to 
accept McHale so that we may fully execute Judge Kirkland's order. 
We wish to thank you for your cooperation. 
Sincerely, 
Carlton G. Beall 
United States Marshal 
Enclosure 


CC - Hon. Oliver Gasch 
United States Attorney 


Hon Harry M. Hull 
Clerk, U. S. District Court 


Col. Curtis Reid 
. Supt. D. C. Jail 


Ps 


vr 


> + 


[Filed December 3, 1957] 


UNITED STATES DISTRICT COURT » 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled October 31, 1957, Sworn in on November 5, 1957 * 
The United States of America : - Criminal No. 1151-"57 * 
v. : Grand Jury No. 1390-57 . 

Thomas J. McHale ciate it 
Assault with a Dangerous Weapon v 

Carrying a Dangerous Weapon ’ 


(22 D.C. C. 502, 3204) 
The Grand Jury charges: | 





On or about October 4, 1957, within the District of Columbia, Thomas y 
J. McHale made an assault on Robert C. Anderson with a dangerous weapon, 
that is, a knife. ) “ 
SECOND COUNT: 


On or about October 4, 1957, within the District of Columbia, Thomas J.: 
McHale made an assault on J. Harold Nickens with a dangerous weapon, that is, 








a knife. 
THIRD COUNT: 
On or about October 4, 1957, within the District of Columbia, Thomas 
J. McHale carried on or about his person a dangerous weapon, that is, a 
knife. 
/s/ Oliver Gasch 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Franklin M. Aaronson 
Foreman. 


[Filed January 6, 1958] 


AMENDED ORDER | 
The order signed the twenty-second (22nd) day of November, 1957, com- 
mitting the defendant to Saint Elizabeths Hospital is this 6th day of January, 


1958, amended to read: 

1. That pursuant to Section 301, Title 24, District of Columbia Code, 
1951 Edition, as amended August 9, 1955, defendant be and he is hereby 
committed to Saint Elizabeths Hospital, Washington, D. C., or to the District 
of Columbia General Hospital, Washington, D. C., and to the Superintendent 
of the hospital to which he is committed for observation and mental examination 
by the psychiatric staff of either said hospital, as to defendant's present mental 
condition; that said staff shall report their findings to the Court; that said com- 
mitment period shall be for a period of 60 days, or such lesser period as said 
staff may find sufficient to complete their report. 

2. That the United States Marshal for the District of Columbia transfer 
said defendant Thomas J. McHale to the Superintendent of Saint Elizabeths 
Hospital, Washington, D. C., or the Superintendent of the District of Columbia 
General Hospital, Washington, D. C. In the event there are no beds available 
at either hospital the defendant is to be confined to the District of Columbia 
Jail until a bed is available at one of the aforementioned hospitals. 
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3. That in the event the defendant is found competent to stand trial the 
United States Marshal shall transfer said defendant to the District of Columbia 
Jail to await trial. . 
| /s/ James R. Kirkland 
— JUDGE — 


[Filed March 5, 1958] 


| . DEPARTMENT OF 
HEALTH, EDUCATION AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D. C. 


Re: Thomas J. McHale 


March 3, 1958 
The Clerk 
United States District Court 
for the District of Columbia | . CRIM. 1151-57 


United States Courthouse 
Washington 1, D. C. 


Dear Sir: 
Mr. Thomas J. McHale (Grand Jury Numbers 1390-57 and 1392-57) 
was committed to Saint Elizabeths Hospital January 6, 1958 for a period of 
not to exceed sixty days, upon an order signed by Judge James R. Kirkland, 
to be examined by the psychiatric staff of this hospital. It was further ordered 





that a written report of our findings be submitted to the Court as to the present s 

sanity or mental competency of Thomas J. McHale to stand trial. a ° 
Mr. McHale's case has been studied intensively since the date of his 

admission to Saint Elizabeths Hospital and he has been examined by several . 


qualified psychiatrists attached to the medical staff of Saint Elizabeths Hospital 
as to hiS mental condition. On February 24, 1958, Mr. McHale was examined 
and the case reviewed in detail at a medical staff conference. We conclude, 

as the result of our examinations and observation, that Thomas J. McHale is ‘ 


mentally competent to understand the proceedings against him and to properly f 
assist in his own defense. | te 
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Sincerely yours, 

_/8/ Winfred Overholser , M.D. 
Superintendent 


CC: United States Attorney 
for the District of Columbia 
Washington 1, D. C. 


United States Marshal 
United States Courthouse 
Washington 1, D. C. 


[Filed March 21, 1958] 
UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
UNITED STATES : 
vs. : Criminal No. 1151-57 
Thomas J. McHale, : Charge: Assault With dangerous Weapon, 
Defendant : Carrying Dangerous Weapon 
PLEA OF DEFENDANT 

On this 21st day of March, 1958, the defendant Thomas J. McHale, ap- 
pearing in proper person and by his attorney Francis Racioppi, being arraigned 
in open Court upon the indictment, the substance of the charge being stated to 
him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 

| ALEXANDER HOLTZOFF 
Present: Presiding Judge 


United States Attorney Criminal Court #3 
By Thomas Flanner HARRY M. HULL, Clerk 


Assistant United States Attorney By /s/ Harold G. Dodd 


Richmon Gore” Deputy Clerk 
Official Reporter 


[Filed April 10, 1958] 
MOTION FOR ISSUANCE OF SUBPOENA 
Comes now the defendant in the above-entitled cause, Thomas J. Mc Hale 





8 

and moves the Court to order the issuance of subpoenas on behalf of the de- 
fendant for the following named witnesses: © 

Doris Herdeman 1416 Downing Street, N. E. 

Patricia Luck, 1445 Evarts Street, N. E., 

Grace Klein, 1416 Downing Street, N. E., 

Ronald Bennett, 2321 Lincoln Road, N. E., 

Paul Atchinson, 906 A Street, S. E., Apartment 971 A, 

Doris Mayo, 3501 Perry Street, Mt.- Ranier, Md. 


/s/ Francis J. Racioppi 
Attorney for Defendant 


Above Motion Granted. 


/s/ Burnita Shelton Matthews 
JUDGE 


Dated: April 10, 1958 
‘ Service of copy of above Motion and Affidavit in Support acknowledged 
this 10th day of April, 1958. 
/s/ Oliver Gasch 
UNITED STATES ATTORNEY 
By: Initialled MN. W. 


[Filed April 10, 1958] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR ISSUANCE OF SUBPOENA 


DISTRICT OF COLUMBIA, to wit: 

I, Thomas J. McHale, being first duly sworn according to law, depose 
and say that Iam the defendant in the above-entitled cause, and in support of 
the annexed motion, in compliance with the requirements of Rule 17(b) of the 
Federal Rules of Criminal Procedure, state as follows: 

1. That the names and addresses of the witnesses referred to in the 
annexed motion are: 

Doris Herdeman, 1416 Douglas St., N. E., 
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Patricia Luck, 1445 Evarts St., N. E., 
Grace Klein, 1416 - Downing St., N. E., 
Ronald Bennett, 2321 Lincoln Rd., N. E., 
Paul Atchinson, 906-A Street, S. E. 
2. That the testimony which he (or they) is expected to give, if sub- 
poenaed, is: to my character and mental condition. 
3. That the evidence of the witness or witnesses is material to the 
defense because: to prove my defense. 
4. That I cannot safely go to trial without the said witness or witnesses. 
5. That I do not have sufficient means and am actually unable to pay 
the fees of the witness or witnesses. 
/s/ Thomas J. McHale 
Subscribed and sworn to before me this 27th day of March, 1958. 


/s/ Alan B. David 
Deputy Clerk 


Doris Mayo -- 3501 Perry Street Mt. Ranier, Md. 


[Filed June 5, 1959] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 
versus _ : Criminal Case No. 1151-57 
THOMAS J. MC HALE 
Washington, D. C. 
April 14, 1958 
The above entitled matter came on for hearing before THE HONORABLE 
HENRY A. SCHWEINHAUT, a. UNITED STATES DISTRICT JUDGE, at 10:00 
A. M. | 
APPEARANCES: 
For the Government: 
Joel Blackwell, Esq. 
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For the Defendant: 


Francis J. Racioppi, Esq. 
x* * * * *€* © *& * 

MR. BLACKWELL: Ready for the Government, Your Honor. 

MR. RACIOPPI: Ready for the defendant, Your Honor. 

May we approach the bench? 

(AT THE BENCE:) 

MR. RACIOPPE Your Honor, this I believe, the case of Thomas J. Mc- 
Hale, this is going to be a rather time-consuming trial, if we go to trial. I 
think the reason for this -- this man has been in an out of town institution for 
examination. At the present time, as a matter of fact, he is under an indict- 
ment out in Maryland for stabbing somebody much the same as the circumstances 
here. 

THE COURT: Has there been a hearing to determine his mental condition? 

MR. RACIOPPE I have had him examined over at St. Elizabeths and the 
result was they found him competent to stand trial. 

MR. BLACKWELL: This man's examination does not show anything as to 
unsound mind, the only thing we received was a certificate from the superinten- 
dant of St. Elizabeths to the effect that he is competent to stand trial. He under- 
stands the chargesagainst him and is able to assist counsel in this way. He was 
arraigned in open court before Judge Laws -- at the time the man agreed to it 
and there was no hearing to determine his competency and the trial date was 
set for this. | 

MR. RACIOPPE. I object to the findings of St. Elizabeths. 

THE COURT: In December it was continued -~ until after a mental exami- 
nation was had on March 3, 1958, letter from the hospital certifying the defendant 
was competent to stand trial. Has anything happened since then, since the case 
has been set for trial? 

MR. BLACKWELL: All that happened is this. It is not necessary when a 
man has an examination to determine his mental competency when they find there 
is nothing wrong with him, and he is able to stand trial, for him to come back for 


- 








a 


¥ 


* 
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another mental hearing. 

THE COURT: Have you seen or read Dr. Overholser's report dated 
March 3, 1958? 

MR. BLACKWELL: I saw that this morning. 

THE COURT: Have you anything more to say before we proceed with the 
trial? 

MR. RACIOPPI I believe that is all, Your Honor. 

THE COURT: Will your defense be insanity? 

MR. RACIOPPI: It will still be insanity. 

THE COURT: At the time of the offense ? 

MR. RACIOPPE It will still be insanity. 

THE COURT: When is he supposed to have committed it on October 4, 
1957? 

MR. RACIOPPI All I had in mind is rather than go into some long detail 
talk which may or may not be in favor of the defendant, I was wondering if we 
ought to dispose of it because of his being a boy. 

THE COURT: If there is no question about his mental condition at the 
time of the offense. Ido not recall all the -- 

MR. BLACKWELL: The doctors have certified to his competency. 

THE COURT: As to his competency to stand trial? 

MR. BLACKWELL: Yes, Your Honor: 

THE COURT: Well, is there anything in this to indicate an opposite 
opinion as to his condition at the time he committed the offense ? 

MR. RACIOPPI I expect to consume much time by medical testimony. 

MR. BLACKWELL: But there is nothing in question that the defendant 
had these examinations, it comes back to the question of the defendant's com- 
petency to stand trial. 

BY THE COURT: Have you anything of any nature to suggest that at the 


time he is supposed to have committed this offense that he was of unsound 


mind? . 
MR. RACIOPPE Yes, I think so, Your Honor. 
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THE COURT: What? 

MR. RACIOPPE Well I have each of these witnesses who observed his 

demeanor beforehand prior to that. 

THE COURT: Are you prepared to put them on the stand at the time 
of the trial? 

MR. RACIOPPE Yes. 

THE COURT: Have you any expert testimony on it? 

MR. RACIOPPE I haven't beenable to subpoena the doctors from the 
mental institution where he was treated for mental disorder. He was discharged 
from the Navy for medical reasons in 1953. 

THE COURT: You say you haven't been able to look into it? 

MR. RACIOPPE The reason I haven't been able to look into it, his 
mother wanted the doctors at Cedarcroft Hospital be brought to testify; she was 
going to make arrangements to have that done and they weren't able to until the 
last minute. 

THE COURT: Were you appointed to this case? 

MR. RACIOPPE Yes. I will be able to do that because Iam sure the 
trial will continue for quite some time. 

THE COURT: Are you certain of them? 

MR. RACIOPPE We can but the question here is I thought it would take 
the Government a couple of days to put the case on. 


THE COURT: I see the courtroom crowded with people, are they here in 
this case? 


MR. RACIOPPE I have about nine witnesses. 

MR. BLACKWELL: I have only about five or six. 

THE COURT: When are you going to start the trial, as soon as we see 
what happens ? 

MR. BLACKWELL: Yes. 

THE COURT: While you are here, I want you to know I will not be able 
_ to sit tomorrow afternoon or tomorrow morning. 
(End of bench. Open Court:) 
After enpanelling of the jury and opening statements the following took 
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place in open Court: 

MR. BLACKWELL: Please call Mr. Anderson. 

Whereupon | 

ROBERT C. ANDERSON 
was called as a witness by the Government and, having been duly sworn, was 
‘examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
State your name? A. Robert Curtis Anderson. 


How old are you? A. Fifteen years of age. 
Where do you live? A. 4117 Nineteenth Street, N. E. 
With whom do you live? A. My mother and father. 
Do you attend school, Mr. Anderson? A. I do. 
Where do you attend school? A. McKinley High School. 
. Were you standing or going somewhere on the evening of October 4 
or turning in the vicinity of Rhode Island Avenue, N. E.? A. Yes, sir. 


Q. Did you see the defendant, McHale at the time? A. Yes, sir. 

Q. Idirect your attention to October 4, some time late: in the evening, 
I believe around 11 or 12:00 o'clock, in the vicinity of the 1600 block of Rhode 
Island Avenue, N. E. here in the District of Columbia. I want you to keep your 
voice up so His Honor and the ladies and gentlemen of the jury can hear you 
and the defendant as well? A. Yes, sir. 

Q. Where were you when you were in the 1600 block of Rhode Island 
Avenue on the evening in question? A. Oh about -- 

Q.. Will you tell us what happened to you and your companions at that 
time? A.. Friends of mine were accompanying me. 

Q. What were their names? A. Harold Nichens, Lance Richman, Anthony 

H. Pierce, Jr. . 

THE COURT: How do you spell those names? 

THE WITNESS: Rickman and Pierce. 

BY MR. BLACKWELL: 
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Q. While walking in the vicinity of Rhode Island Avenue did anything of 
an unusual nature occur to you? A. Yes, sir, we were passed by some boys 
who yelled out of a car. | , 
MR. BLACKWELL: Keep your voice up, please. 
Q. Which way were you walking? A. I:think it is east, it was toward 
Twelfth Street up from the Plaza Hotel. 
MR. RACIOPPE. Did you say you were walking toward Twelfth? 
THE WITNESS: Yes, sir. 
MR. RACIOPPE What direction is that? 
THE WITNESS: It is east, I think. 
MR. RACIOPPE Which way is this car going to which you have referred? 
THE WITNESS: It is coming up more from Maryland in a westerly di- 
rection. 
MR. RACIOPPIE Would you say it was going in the a southerly direction 
from you? 
THE WITNESS: Yes, sir. 
10 BY MR. BLACKWELL: 
Q. What of an unusual nature happened at the time? A. Well the boys 
shouted some disrespectful remarks from the window of the car. 
Q. What he shout about, do you remember? A. Do you want me to tell you 
all that was said? 
Q. Ithink it is necessary. A. Well he -- it was profanity. 
Q. Profanity? A. Yes. | 
Q. Then what happened? A. The car pushed up. on the street and we 
stopped -- I know there were many friends I stopped to see what they were 
doing -- one boy bumped toward us and the others followed him. 
Q Out of the car? A. Out of the car. This first boy went up to around 
and he started walking toward him then he swung at him. 
Q: Did you hear what he said? A. No, I didn't hear. The other boy 
came down and jumped me, they fight us for about thirty seconds then some- 
body mentioned something about a knife -- I didn't want to get cut by a knife and . 





* FF Se F 
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I started going toward Twelfth Precinct. 
Q. Did yourun? A. Yes. When I got there 
11 Q. You sat on the pavement? A. Yes, sir. 
‘ Q. Did you not tell us what you have done the evening. A. Yes, he 
‘ turned the car around. I tried to look and I was bleeding from the chest pro- 
fusely. 
Q. Did there come a time when you hesitated to see if you were cut or 
stabbed? A. Yes, I turned. 


‘ Q. Do you see the boy in this courtroom who cut or stabbed you? 
MR. RACIOPPI: I object. 
4 THE COURT: On what ground? 


MR. RACIOPPI May we approach the bench? 

THE COURT: Yes. | 

(After the bench conference open court:) 

THE COURT: Are you certain you do see in the courtroom the man who 


4 cut you? 
a THE WITNESS: Yes, sir. 
BY MR. BLACKWELL: 
v Q. Will you point him out please? A.. Thomas Mc Hale. 
‘ Q. How is he dressed? 
d THE COURT: Which one is he at the table? 
: 12 THE WITNESS: Yes, the one on the right. 
F Q. Did you watch the defendant to see where he went? A. It looked as 
¢ though he followed the gang with us, the defendant Thos. J. Mc Hale. 
’ Q. How do you know you got the cut by him? A. I didn't see him do it but 
” after a while they told me that he did. 
‘ MR. RACIOPPI I object. 


Q. Did you see this man McHale swing at you with his hand or anything? 
A. No, Ididn't. I was fighting one of the others. 

Q. Was he one of them? A. Yes. 
ry Q. Was he swinging his arms at you? A. Yes, sir. 
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Q. Are you sure it was at you? A. Yes, sir. 
Q. But you didn't know you were cut until the policeman told you? A. 
That is right. 
THE COURT: You do not know of your own knowledge that he is the one 
who did it ? 
THE WITNESS: Not of my own knowledge. 
Q.. At the time you were engaged in the struggle with this defendant Mc 
Hale are you sure you were cut, already bleeding in the stomach? A. Yes, sir. 
13 Q. Do you know whether or not you were cut at the time in your stomach 
while you were struggling with these three men? A. Yes, sir. 
MR. RACIOPPI: He just testified he did not know he was cut until the 
_.time he walked off. 
THE COURT: I think there is testimony about the time the four of you 
were talking along -- 
THE WITNESS: Five. 
. THE COURT: Five of us were walking on Rhode Island Avenue and you 
could have been cut ? 
BY MR. BLACKWELL: 
Q. Had you been cut by anybody or anything at the time four or five of 
you were talking on the street? A. No. 
Q. Did you get cut by anybody before you.came to the Twelfth Precinct? 
A. Yes, sir. 
MR, RACIOPPI: If it please the Court I think he swung around in front 
of the car. 
THE COURT: You weren't cut when the five of you were walking were you? 
THE WITNESS: No, I wasn't. 
14 THE COURT: These other three young men came up whom you had a 
| scuffle with ? 
THE WITNESS: Yes, sir. ; 
_ THE COURT: Then you ran toward Twelfth Precinct by yourself? A. Yes, 
sir. 


4.4 


4 
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THE COURT: After you started to run toward Twelfth Precinct you had 
not been cut -- it was when you got to Twelfth Precinct to find out you were cut? 
A. Yes, sir. 
Q. Did there come a time when you were taken to a hospital? A. Yes, 
sir, the ambulance arrived and I was taken to a hospital. 
Q. About how long did you say it was until you arrived at the hospital? 


a A. I couldn't be sure, it seemed to me it was quite a long time, at least a half 
- hour. | 
* Q. To which hospital were you taken? A. BD C. General. 
Q. Where you were taken? A. Yes, sir. 
F Q. How long did you remain there? A. One month and four days. 


Q. Do you know the nature of the treatment? A. . Well I think an emer- 
gency operation on my heart, I was stabbed in my heart and an operation on me. 


4 15 Q. How many times were you stabbed? A. Five. 
< Q. What part of your body? Would you point out the section of your body 
. where you were stabbed? A. In the left front part of the arm, in the middle 


of the chin, in the stomach and in the back. 

THE COURT: And on the right arm and the right chin? 

THE WITNESS: Yes, sir. 

Q. Did the doctors tell as to your condition while you were in the hospi- 
= tal? A. I wasn't told. 
4 Q. You were not. A. NoIwasn't. I found out from my mother how 








’ severely cut I was. 

? Q. Did you have any weapon or. anything in your hand at the time you en- 
” gaged in the struggle when this defendant came upon you? A. No. 

Q. Did any of the other young men in the group have any weapons in their 
: possession to your knowledge? A. Not to my knowledge, no. 

» Q.. Did you see any? A. I didn't pay any attention. 

4 THE COURT: Do you know if there were any weapons in anybody's hand? 

« A. I didn't see any weapons in anybody's hand. 

: _Q.. Did you know this defendant before that night? A. No, I had not known 
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16 Q. Did you make any remark to this defendant which caused him to stop 
his car and come back? A. No, sir. 
CROSS EXAMINATION 

BY MR. RACIOPPI: 

Q. On this evening of the month when you say you were coming down 
Rhode Island Avenue, where were you going that evening? A. Home. 

Q. You were in the 4100 block of Nineteenth Street, N. E.? A. Yes, 


Q. About how far away was that from Twelfth Precinct? A. I would 
say about eighteen or fifteen blocks. 
Q. Where were you coming from? A. From the drug store in the Vil- 
lage Shopping Center. 
| Q. About how far is this drug. store in the Village Shopping Center from 
your home? A. About seven blocks. 


Q.. Were all these boys going to your home at the time? A. No, they 
were all going home, we all live in the same general area. 


Q. You all lived in a group, is thatit? A. Yes. 

Q At this time this car followed you in Rhode Island Avenue in the 1600 
block is that a long block with a used car lot? A. Yes, sir. 

*e ke *&* Fe KK KK KH * 

Q. . Were you all on the north side or the south side of Rhode Island Ave- 
nue and if you were walking east or north and he was on your left? A. I was 
on the north side. 

Q. . What side of the street was McHale on? A. North side. 

Q. The same side you were on? A. Yes, sir. 

Q.. This car was approaching you, coming from the west going north on 
Rhode Island Avenue? A. It was coming from the west side toward me. 

Q. . Coming fromthe east going toward the west? A. It was coming from 
the west, it is coming from Maryland. 

Q You say you were walking east? A. Yes, sir. 

Q. Was the car being driven in the same direction you were walking ? 
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A. No, sir. ' 
- Q. Then the car would have to be coming from the east? A. Yes, sir. 

Q. Toward the west, would it not? 

* * * * * kK OK * 

Q. You say you were 500 feet from the intersection of 17th and Rhode 
Island Avenue? A. I was 500 feet away from the police station. 

Q.. The police station is at the corner of 17th. Street? A. Yes. 

Q. Where did this car stop that came up on you? A. It pulled around on 
16th Street. 

Q. Pulled around on 16th Street? A. Yes, sir. 

Q. What did you do? Did you keep on walking? A. No, we turned around 
to see if we could hear what the boy said. 

Q. You heard what the boy said? A. Yes. 

Q. What did you hear? A. I think a car was coming then a horn on it 
slowing down and we wheeled to see what is happening and we saw the car turn 
in at a corner before it stopped and from there it followed in our direction. 

Q. And then is when he headed in your direction? A. After he parked 
there. 

_Q. What did your friends do when he headed in your direction? A. Ido 
not know what they did. . We just walked on and we didn't know what to do. 

Q. How far away were you from 16th Street on Rhode Island Avenue at this 
time? A. Three fourths of a block. 

Q. About a fourth of a block away from the boys altogether? A. Eight. 

Q. You saw those in this one block this car stopped and this boy ran? 
This is three fourths of a block? A. It is a short block. 

Q. How long a block would you say or do you think this is from the 1700 
block, N. E.? A. About four hundred yards. | 

Q. And you fellows all saw those boys really turn while he ran this three 

hundred yards? A. Yes, sir. 

Q.. What occurred when he got up to you? A. He went over to Harold Ni- 
chens. | | 
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What did Harold Nichens doto him? A. He-swung back. 

Did Harold Nichens have anything in his pocket? A. Not that I saw. 
Did Harold Nichens take anything out of his pocket? A. No. 

Does Harold wear eye glasses? A. Yes. 

Did he have his glasses on when he hit him? A. Ido not think so. 
Do you know if he is wearing his glasses? A. I do not think he is. 
After he swung at Harold Nichens and Harold Nichens swung back at 
him then what occurred? A. They started fighting Harold Nichens, Robert 
Bennett and the other boys came down and jumped on me. 


POHL OH LOL 


Q. And the other. boys came before? A. The defendant and his brother. 


.Q. The defendant is the one who jumped on you? A. Yes, sir. 

Q. Are you real sure? A. Yes, sir. 

Q.. Did they say anything to you at the time? A. They might have said 
something and then they started in. 

Q. . What happened to the other three young men that were there? A. I 
don't know, I think they ran toward the police station from where we were 
screaming for them to come in and stop the fight and that I was bleeding in the 
face. , 

. Q. That you were bleeding in the face and one of them jumped on you 
and one jumped on Harold Nichen? A. Yes. 

Q. The five of you engaged in this fight and then went to the police sta- 
tion? A. Yes. . 

Q. How long did you fight with the one that jumped on you? A. Itis 
hard to say, about 30 seconds. | 

Q. Then how did you stop fighting? A.. When they mentioned a knife I 
was hesitant to keep on fighting and I then joined with the other boys going to 
the police station. 

Q. Did you walk down there? A. No, Iran. 

Q. . Did they run down there? A. No, not to my knowledge. 

Q. How tall are you? A. Six feet and one. 


What occurred? A. He said to him, come on, then he swung at him. 
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Q. How much do you weigh? A. 210. 
Q. How tall is the other boy that jumped on you? A. He is about 5' 9. 
Q. Are you talking about some other boys than McHale? A. They were 
ali about the same size. 
Is one of them McHale? A. Yes, sir. 
- Do you know any other one? A. His brother, Robert. 
They both jumped on you? A.. Yes. 
Is he about the same size of this defendant here? Standup, Mr. Mc 


oO © 


ro) 


Hale. 

THE COURT: Is his brother bigger or smaller? 

THE WITNESS: He is much heavier than the defendant. 

Q. . About the same height? A. I believe so. 

Q. When you got over to the station house were the other three _— in 
there because you were there? A. I think so. 

Q. Did you sit on one side of the station house? A. I can't say. 

Q.. Did you open the door to enter the station house? A. Yes, sir. 

Q. Were you exhausted at this time in any way? A. I felt kinda pooped, 
exhausted. 

Q. Exhausted from the fighting or exhausted from the running? A. I 
imagine it was from being cut. 

Q. Who did you see when you got in the station house? A. The police- 
man at the desk. 

Q. Did he know that you were cut? A. I think so. 

Q. What did you sayto him? A. I told him what happened. 

Q. What did you tell him happened? A. I told him the boys came down 
the street, said something to us, jumped out of their car and came back and 
started a fight. I think a little more in detail than that. 

Q. He came after you, after this car door opened? Did anybody come 
in the station behind you? A. The policeman happened to look down at the 
floor and then Nichens came in with this McHale with blood on his jacket. 

THE COURT: And that is at the police station? 
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THE WITNESS: Yes, sir. - ; 

Q. Let me get this straight. Is it not correct that after the fight Bennet 
and the McHale boys followed Nichens into the police station? A. Yes, sir. 

Q.. Did anything occur after they got in the police station? A. Yes, sir 

. The brother of this defendant, at one time while we were in there, McHale 

went with the policeman and said something and they started fighting. 

_Q.. Who startedthe fight? A. This defendant. This happened while we 
were in the station. 

Q.. Do you know a boy that is called Atwell? A. No, I don't. 

. Did you see the brothers hit each other? A. Yes, sir. 

Q. Were any weapons used at that time? A. I do not think so. 

Q.. Did you see any blood on any one other than Bennett, Nichens or Mc 
Hale at the time? A. No, sir, not to my knowledge. 

Q. “Did anything happen to Bennett at this time? A. Not to my knowledge. 

26 Q. Did anything happen to Mr. McHale's brother at that time? A. Yes, 

‘he was slashed across his left or right arm, I don't know which one it was. It 
looked like it was hanging off. 

Q. Did you see this blood iloale? A. Yes. 

THE COURT: At the police station? 

THE WITNESS: Yes. 

THE COURT: That was the defendant's brother? 

THE WITNESS: Yes. 

-Q. You saw his skin laying open or his shirt cut, which did you see? 


A. I saw his skin lying open. 
-Q. About how big a piece of skin was it? A. It was cut about five or six 
inches long. 


Q. Did it look very deep to you? A. Yes, it did. 
Q. Was it bleeding very much? A. It was bleeding but I couldn't say 
too much. . | 
_ Q. . The defendant McHale that jumped on you, helped fight you, started 
it? A. Yes, with his.brother. 


- 
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Q. At the time this car passed you coming up Rhode Island Avenue, did 
you see what their license were? A. I tried and caught the 56. 

27 Q. Did you.see how many occupants were in that car that was driven by 
them? A. I just had a glance but in the police station they said it was two or 
three. | 

-Q. The five of you who engaged in this fight were over at the police sta- 

tion? A. Yes. | | 

Q. How long did you fight with the one that jumped on you? A. That is 
hard to say, about 30 seconds. | 

Q. Then how did you stop the fight? A. I backed away. 

Q. What does your father do? A. He works at the Boys Silver Spring 

Maryland Recreational Development. 

MR. RACIOPPI: That is all. 
REDIRECT EXAMINATION 
Q. You say your father works in Maryland Recreational Center? A. 
Yes, it is an institution for delinquents. 


Q. . What does your mother do? A. . She is an elementary school teacher. 
Q. Where does sheteach? A. Sixth grade. 
In the District of Columbia? A. Yes, it is. 
. And I believe you have testified that you saw the defendant's brother's 


Do you know who cut him? <A. Oh, no, no. 
Did you cut him? A. No, I didn't. 
Did you see any of the boys with you cut him? A. No, I didn't. 
Do you know where the cutting took place? A. Where they were fight- 
ing, I imagine, I don't know. 
THE COURT: He has answered "he don't know." 
Q. I believe you testified you walked a quarter of a block after you saw 
this car stop? A. Yes, sir. 
Q. . Did you turn around and scream something to the car that had stopped? 
A. No. 
Q. Did any of the boys in your group say anything? A. No. 
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Did you or any of the boys you were with have anything to cut with? 


A. No, we did not have anything to cut with. 


Q. 


Did you see anything? A. No. 


29 _ (After bench conference, open court. ) 


Q. 


Directing your attention, I think if I understood you, you testified 


you were first attracted to this car when it was driving by because you heard 
them scream profanity from the car. A. Yes, sir. 


Q. 
car? A. 
Q. 


Do you remember what it was you heard said by these boys in the 
The actual words? 
Yes, as close as you can cometoit? A. They said something 


like fuck on Nichens, Nichens shit or something like that. 


Q.. 
Q. 
Q. 


Did they scream that? A. Yes. 
Then they drove around the corner and stopped? A. Yes. 
Did the three of them come running back to you? A. One came 


ahead of the rest. 


Q. 
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ther? A. 


Q. You saw the other two walking more or less toward you? A. Yes, sir. 
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Which one was that? A. Bennett. 

That is his last name? A. Yes, it is Ronald Bennett. 

How many fellows followed him from the car? A. The brothers. 

Only behind him? A. No, no, they were behind. 

How far? A. About six feet. 

Well, two feet right behind? About six feet behind? A. Yes. 

So they all three sorta ganged up on you? A. Yes. 

On in front and the other two were behind this defendant and his bro- 
Yes. 


* * * * *€ & & * 


HAROLD NICKENS 


was called as a witness by the Government and, having been duly sworn was 
examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. BLACKWELL: | | 7 
Q. State your full name please? A. Jack Harold Nickens. 


tor 
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Where do you live? A. 4020 Nineteenth St., N.. E. 
Do you.attend school? A. Yes, I do. 
Where? A. McKinley High School. 

Q. Directing your attention to the month of October of last year some 
time near midnight or some time between 11:30 and 12:00 did you have occa- 
sion to be in the vicinity of the 1600 block of Rhode Island Avenue, N. E. here 
in the District of Columbia? A. Idid. 

Q. _ Who was with you? A. I was accompanied by four friends. 

THE COURT: The Court can't hear you. 

THE WITNESS: I said I was accompanied by four friends, Robert Ander- 
son, Tony Pierce, Louis -Aikens and Lance Rickman. 

Q. Do these boys live in the same vicinity in which you live? A. They 


e 
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do. 

Q. In which direction were you going? You say you were in the 1600 
block on Rhode Island all four of you at the time in question? A. We were 
going east. 

Q.. Well in the 1600 block of Rhode Island Avenue, on this evening you 
have testified to, did anything of unusual nature occur to you and the other young 
boys with you? A. A car driven at a high rate of speed was going west on 
Rhode Island Avenue and some comments were shouted out from the car. 

Q. . What was shouted at you? A. I don't remember exactly all that was 
said. 

Q. What happened next, if anything? A. This defendant -- as we were 
walking down Rhode Island Avenue we heard a car drive by us and we turned 
around and this boy, Ronald Bennett, came up to us and started kicking me. 

.Q. Kicked who? A. Kicked me. 
.Q. Was there anybody else with Bennett? A. The boys in his gang 
Thomas McHale and Robert McHale. 


Q. And did any of them do anything? A. They jumped on Robert Anderson. 
Q.. Did they do anything to Robert Anderson? A. A scuffle developed, 
they kicked him, hitting him with a sharp instrument and then Thomas McHale 
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flaunted a knife and began stabbing him. 
_THE COURT:: Did you see the knife? 
THE WITNESS: I did. 
_ THE COURT: Who did he stab with it? 
THE WITNESS: Robert Anderson. | 
.Q. Do you see Thomas McHale in the court room today? A. I do. 
34 Q. . Will you point him out, please? A. . This‘is him right here. 
. THE COURT: Which end of the table, near end or far end. 
THE WITNESS: The far end. | 
MR. BLACKWELL: Let the record show the witness has identified the 
defendant. 
MR. BLACKWELL: Deputy Clerk, will you mark this Government Ex- 
hibit No. 1 for identification. 
DEPUTY CLERK: The knife, Government Exhibit No. 1, for identification. 


(Thereupon, a knife was marked Gov- 
ernment's Exhibit No. 1, for identifi- 
cation. 


BY MR. BLACKWELL: 

Q Ishow you what has been marked Government Exhibit No. 1, for 
identification, hold it and examine it and tell me if you have seen that before 
or anything similar to the knife in question? A.. I saw it in the possession of 
Thomas McHale. _ | | 

MR. RACIOPPI: I object to that question. 

MR. BLACKWELL: He has not possessed it, it was not spontaneous to 
the question. 

MR.. RACIOPPI: May we approach the bench? 

(After bench conference, open Court. ) 

BY MR. BLACKWELL: . 

35 Cs Q. I believe you identified this as similar to the knife you. saw in the 
possession of Thomas McHale on the night in question? A. Right. 
- Q.. What happened next? A.. After being stabbed by McHale we had gone 
_.to the 12th Precinct and at the 12th Precinct Robert Anderson dropped on the 
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floor from the stab wounds inflicted by this McHale. 

Q. What did you dothen? A. He was taken into custody and I was ta- 
Ha ken to D. C. General for stab wounds in my arm here. 

Q. . Where were you stabbed or cut? A. I was stabbed in the right arm 
here. 

THE COURT: That is just below the elbow? 

THE WITNESS: Yes, sir. 

. THE COURT: Inside of his arm? 

¢ THE WITNESS: Yes, sir. 
¥ Q. Did you have any weapon of any kind in your hand at the time you 
had this fight with this defendant or did the other two men? A. No, I did not. 

Q. Did you see any weapon of any kind in the hands of Robert Anderson? 


A. No. 

= Q. Did you see any weapon of any kind in the hands of either of the boys 
| 36 who accompanied him? A. No, I saw no other weapons. 
4 i Q. But insofar as this defendant Thomas McHale you saw only one de- 
4 | fendant with a knife? A. Ronald Bennett said something about a knife. 

Q. With a knife, but whether he used it, he said he saw Ronald Bennett 
J with a knife but he doesn't know whether he used it. That is his statement. 
4 MR. RACIOPPI: He is testifying there is no knife, he believes there 
4 is no other knife being used by anybody at this time. He is going to say there 
™ was nobody with a knife at this time in the fight. 


¢ THE COURT: He is entitled to tell us what happened insofar as he knows 
v and I see nothing whatever wrong about it. You can cross examine him about 
ea) it if you wish. Go ahead. 

. BY MR. BLACKWELL: 


a Q. After you heard this profanity from the car, the car stopped, did you 
. or any member of your group -- by your group I mean these other four boys, 

a start back toward this car here. A. No, we did not. . We did not know when 
the car stopped. . We were proceeding eastward on Rhode Island Avenue when 

9 we heard what we believed the three was overtaking us. It was here when 
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Ronald Bennett came up and kicked me. 
37 Q. . Were you present in the police station when the defendant came in? 
A. Yes, I was. 
_. Q, And the time when the gang came in did Thomas McHale come in? 
A. This Thomas McHale came in the precinct and turned to fight after police- 
men in the precinct. 
Q. How do you remember the circumstances? A. I was able to see. 
x * * * * *& * 
CROSS EXAMINATION 
BY MR.. RACIOPPI: _ 
Q. You testified this car was westbound on Rhode Island Avenue and you 
were on the north side of the sidewalk of Rhode Island between 1600 and 1700 
block and that there was some profane language made to you from this car 
and the car proceeded on up the street. Did you five fellows then stop on the 
street? A. No, we did not. | 
Q. You kept on walking? A. . We did. 
Q. Had you ever seen any of the occupants of this car at'any place? A. 
No, we hand't. 
| 38 Q. Was Robert Anderson with you at the time? A. He was. 
| .Q. Did he keep on walking with you? A. He did. 
Q. He didn't stop either? A. No, he did not. 
Q. . The first knowledge you had of anythingwas when somebody came 
running down the street and kicked you? A. That is correct. 
. Q.. Did you hear him running toward you? A. No, I didn't. 
Q. It was a surprise, of course, that you got kicked? A. It was. 
-Q. Do you know where Robert Anderson was at the time? A. He was 


walking beside me. 
Q. Was he on your right or on your left? A. On my right. 
Q. On your right hand side? A. On my right. 
Q. . As you were walking toward 12th precinct? A. Yes. 
.Q. Could he have known of this? A. I do not think so. 
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* * * *€* *€* *€* & * 
Q. How about these other three boys? A. Ithink so. They were walk- 
ing in front of us. 
Q. They were walking in front of you. There were three walking in 
front and you were walking in the back? In other words, the three walking 
in the front and you walking in the back and they did not observe them until 
you were kicked? A. That is correct. 
* * * *£* * *€* KK * 
Q. When did you first see McHale? A. When he came running up the 
street behind Bennett. 
Q.. What were you doing at this time? A. I was engaged in a fight with 
Bennett. 
Q. How far behind Bennet was McHale when you first saw him 10 -- 
that is about 30 feet? A. I guess so. 
Q. And what did McHale do as soon as he arrived on the scene? A. 
He and his brother engaged in a fight with Robert Anderson. 


40 Q. Did they say anything to you at this time? A. No, they did not. 
Q. The both jumped right on Robert Anderson? A. That is correct. 
Q.. Where did the other three fellows go? A. They went up -- proceeded 


eastward on Rhode Island Avenue. 

Q. . Did these other fellows follow with them? A. No, they didn't. 

Q. Did they follow you? A. I will have to correct that, they were fight- 
ing me and it may have been when Bennett kicked me. 

Q. . Are you certain it was Bennett? A. Bennett. 

Q.. Did you take anything out of your pocket? A. No, I didn't. 

Q. What pocket did you put. it in? A. Left hand trouser pocket. 

Q. That is this pocket right down here? A. It is. 

Q. After you put your handkerchief in your pocket and then you engaged 
in a fight with Bennett? A. Ina fight with Bennett. 

Q. Did you hithim? A. Yes, I did. 

Q. . Where did you hit him? A. In the head. 
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Q. Did you hit him anyplace else? A. I donot recall. 

Q. How long did you fight with him? A. I think about a minute before 
McHale stabbed me with his knife. 

Q. You were fighting with Bennett for.a few minutes? A. I think I said 
it was about that. He took one crack.at me. I took.a crack at him. 

Q. Where did you get the rock from? A. This was not with a rock, 
no, I hit him with my left hand. 

Q. Did you see that Bennett had in his hand? Are you sure when you 


were throwing at him he was not backing up and not throwing at you? A. Right. 


Q. Did you see what Robert Anderson was doing at that time? A. He 
was trying to fight these two boys, Robert McHale and Thomas McHale. 
Q. Did there come a time when he broke away from fighting? A. He . 
tried to but they proceeded to fight with him. | 
Q. . Did there come a time when he finally broke away from them? A. 
After that time when he had been stabbed several times. 
Q. How do you know, did you see anybody stab him? A. I did. 
Q. . Who stabbed him? A. Thomas McHale, the one who stabbed me. 
Q. Did you see how many times McHale stabbed him? A. No, I only 
saw these wounds, one in the back and one in the chin. 
Q. . Where were you? A.- At the same spot where we were engaged. . 
in this. 
-Q. But you got cut at the police station? A. Yes, sir. | 
Q. . Did there come a time when this young Anderson boy stopped fight- 
ing with McHale. A. Of course, after being stabbed he broke away. 
-Q. Is there any reason why you kept on after being stabbed? A. . The 
only time I stopped fighting was after I was stabbed. 
-Q. . Then what did you do? A. I ran.to the police station. 
-Q. . They chased you to the police office? A. Yes. 
. Q. Where were you? A. I was on Rhode Island Avenue. 
Q. Where were the others? A.- After I had been stabbed they followed 
me to the precinct. 
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. Q. . What did Bennett do? A. He went to the police station. He was 
is fighting Robert Anderson and the three of them chased him to the precinct. 


Q. Robert Anderson started on down Rhode Island Avenue toward the 
4 police station and the two McHale boys followed him down? A. The two 
‘ McHale boys and Bennett. 


Q. Then you ran after Bennett? A. Yes. 
Q. So there were five of you going to No. 12 police station? A. Yes. 
Q. . Why were you going to No. 12. .A. I had been stabbed and I wanted 


. to report it. 

me Q. Did you see the other three coming back at this time when Ander- 
* son and you were cut at that time? A. They came in the police station. 

° | Q. Came in the precinct when you were there? A. Yes. 


Q. And then when you got inside the precinct? A. When I got inside 
I said I had been stabbed -- I had a cut on my chin. The policeman asked 
me to keep the coat off of the would. After that Bennett brought the knife. 


od 44 THE COURT: What do you mean when you say brought the knife ? 

+ THE WITNESS: We told this to the policeman present on the floor. He 
told us to sit down because he wanted to ask us some questions. 

¥ Q. He told you to sit down because he wanted to ask you some questions ? 


MR. RACIOPPI: I want to know what happened. 

I am trying to develop this or follow it but I think it ought to have been 
developed just what occurred. 

THE COURT: Has he answered your question? 

BY MR. RACIOPPI: 

Q. What did you do when you got inside the precinct? A. Were- 
mained there in a room. 

Q. Who? A. Myself, Bennett, they came back for Robert Anderson 
he had left. 

Q. You remained where? A. Ina small room at a table where this 
policeman wanted to know what happened. 

Q. What was the reason you were sitting at the table? A. The police- 
man told us to. 
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4th? A. 
Q. 
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Did he say he wanted to know where were you? A.» No. 


_ Did he. at any time say you were under an indictment? A. No. 


How old are you? A.. Fifteen years old. 

How tall are you? A. About 5'9. 

About how much do you weigh? A. About 170 pounds. 

Where had you been immediately prior to this happening on the 
We had been to a pizza place on Rhode Island Avenue. 

Where is this pizza place? A. I think it is about 1500 or 1600 


Rhode Island Avenue. 


Q. 


How long had you been there? A. About five minutes, long enough 


to purchase a pizza and have it cut up. 


I didn’t. 
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* *£ * *€* *©* *€* *& * 


Where were you going when you were stopped on Rhode Island Ave- 


.- We were going home. 


You live about a block from Robert? A. Yes, sir. 


Were you in the same class at school? A. Yes, sir. 
* * k* *€£§ &* *€& * * 


. Did you know this Thomas McHale before this happened? A. No, 


Did you know Ronald Bennett? A. I did not. 
Did you know the McHale brother? A. No, sir. 
Had you ever seen them before the night this happened? A. No. 


*x* * * *€* * * *€ * 


REDIRECT EXAMINATION 
* *£ * £ * *k kK * 


BY MR. BLACKWELL: 

Q. . 

Q.. 

. -Q.. 
you? A. 


What did Ronald Bennett bring? A. He brought a snall pen knife. 
Did you see it? A. Yes. 
Wasn't this defendant, Thomas McHale, on that seat to the rear of 


No, he was not. 
x* * * * * * *k * 
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ol Q. Did there come a time when a line up was had at No. 2 Precinct 
for the purpose of seeing whether the person who stabbed you was there? A. 
Yes, sir. 
* * *£ *£ * * kX 
Q. Did you or were you able at the time to point out the man who stabbed 
Robert Anderson? A. I was. 
-Q. Who was the man? A. Thomas McHale. 
* *£ * * * kK kX 
55 LANCE E. RICKMAN 
56 was called as a witness by the Government and, having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * * *£ K kK KX 
Q. . Where do you live? A. 4411 Thirteenth Place, N. E. 
Q. How old are you? A. 15. 
* k* * *€& k& *£ * 
57 Q. Tell us what you know about it, please. A. Well, three boys that 
were riding down Rhode Island Avenue toward 16th Street, they were riding 
down Rhode Island Avenue in a car, and one of the boys screamed at us, 





screamed some profane language at us. 

Q. The boys screamed some profane language. What boys? 
A. McHale and Bennett. 

Q. The boys inthe car? A. Yes. 

.Q. Do you remember what they said? A. No, I can't exactly all that - 
was said. They went on down around down on 16th Street and I think Bennett 
jumped out ahead of the other two and came back as we were in front of a 

58 used car lot on 16th Street and Bennett jumped out and came back where 
we were walking alone and all of a sudden Bennett kicked at Nickens. Nickens 
swung back and the other two McHales came up and jumped Anderson. I guess 
this happened about thirty yards from where the actual fight occurred. I 
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didn't see any knives or anything that were being used while they were fight- 
ing. Then Nickens ran up near us and then he went back to help Bobby. . And 
we didn’t know Anderson had been cut or anything at all until after we ran 
to the police station and Anderson, I think went in first. . While this was going 
on.a man drove up and said he would be a witness but the man didn't go to the 
police station. 

* * * *£ € * * * 

Q. . Don't tell us what he said, please. . Did you go into the police sta- 
tion yourself? A. Yes, I did. 

Q. What happened in there, do you know? A. In the police station we 
went in, I think the McHales were behind the counter, sort of, where the po- 
licemen were and one of the McHales, the policeman, one of them was cut 
on the arm, the policeman turned his back to him and told McHale to sit 
down -- and one McHale said don't touch me.to his brother and they started 
fighting. 


59 Q. . Do you know who cut this McHale? A. His brother. 
x* * k* * * &* kK * 
66 ANTHONY H. PIERCE, JR. 


was called as a witness by the Government and, having been duly sworn, was 
examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * * *€ * * kK * 
Q. Where do you live? A. 4217 Twentieth Street, N. E. 
Q. . With whom do you live? A. My parents, Mr. and Mrs.. Pierce. 
Q. _ Do you goto school? A. Yes, sir. 
Q. Where do you go to school? A. Georgetown Preparatory School. — 
-Q. What is your age? A.. Sixteen. 
-Q. Directing your attention to the night on the 4th of October, some 
time between 11:30 and 12:00 did you have an occasion to be in the vicinity of 
’ the 1600 block of Rhode Island Avenue, N.. E.? A. . Yes, sir. 


67 
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Q. . Who was in your company at that time? A. Harold Nickens, Robert 

Anderson, Lance Rickman, and Lewis Aikens. 
-Q.. Did there come a time when something of an unusual nature occurred 
while you were in that block? A. Yes, sir. 
_Q. Will you tell His Honor. and the ladies and gentlemen of the jury 

just what happened of an unusual nature on this evening in question, that is 
on the evening of October 4th? A.. We were walking down Rhode Island Ave- 
nue on, I guess, the left side of the street when a car came along, and they 
yelled something at us which I can't remember now. - We yelled something 
back at them. The car didn't stop but it went up to the corner which I think 
is 16th Street and turned and parked and one boy jumped out. I think he 
jumped as the car was coming to a stop and ran down the street to where we 

were and said to Nickens, "What did you say, " then he began to kick 
at him and hit him. Then just as he started fighting with Nickens the other 
two boys in the car came down and started fighting with Anderson. At that 
time Louis Aikens, Lance Rickman, and myself we didn't join in the fight 
at all. We walked slowly down toward the precinct which is out 17th Street 

. and we observed the fight. Then Nickens came down to where we were stand- 

ing and said something, I can't remember exactly what it was, then he went back 
to help Anderson. who: looked like he was being cut. Finally the boys jumped 
Anderson and pushed him back and kicked him and then he broke and they 
followed him into the police station. At the police station I glanced over and 
saw the boys had started fighting again in the police station. 

Q. Who started in fighting at the police station? A. One of the other 
boys was cut -- I think it was -- I don't know which one it was but one of the 


boys said that is my brother and the policeman said for him to go over on 
the other side of the room. He said no, that is my brother and then he 
started fighting the cop. 

Q. You saw this fight at the police station. Did Anderson, Rickman, 
or any of your five buddies fight at the police station? A. No. 

Q. Is it your testimony that you, and Louis Aiken did not participate 
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in this fight on the street with the defendant? A. That is it, we didn't. 
69 Q. Did you testify you had walked away? A. Yes, I walked away from 
the fight. 
Q. You didn't join in any struggle with Bennett or the McHale brothers 
when they left the car to come back where you were? A. No, sir. 
* *£ *£ * kK kK Ok * 
75 LOUIS H. AIKENS 
was called as a witness by the Government and, having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * *£ * * ke * * 
Q. How oldare you? A. Fifteen. 
Q. Where do you live? A. 4011 Nineteenth Place, N. E. 


* * * *£ * * * * 


Q. . What school do you attend? A. McKinley. 
76 * * * &* * KK XK ¥ 

Q. While present with them in the 1600 block of Rhode Island Avenue, 
N. E., did anything of an unusual nature occur? A. Yes. 

Q. . Will you tell his Honor and the ladies and gentlemen of the jury 
just what happened of an unusual nature? 

MR. BLACKWELL: Keep your voice up, please. 

Q. Well we were walking along Rhode Island Avenue going out towards 
the Maryland line, going in that direction, coming from the Pizza Shop, we 
were on our way home and some colored boys were coming up the street 
in a car and they hollered something at us. . We hollered back. 

Q. Do you remember what you hollered? A. No, because I figured 
that would be the last of it. They did keep going and we kept going on our 
way. Then one of the boys jumped out of the car, I believe it was Bennett, 

717 came back and walking up, when he got up to Nickens he hit him on the 
coat or something, and when-he got up to him kicked him in the leg. . Then 
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the other two boys, the two McHale boys came up, they followed him, and all 
of a sudden they jumped on Anderson and when we saw what was happening, . 
Lance Rickman, Tony Pierce and I, went slowly back off a way from the 
fighting, then all of a sudden, Nickens got away and he came up to us, we 
were going down to 12th Precinct, and we turned around, we turned to see 


if Anderson had come to, and we saw a fellow following him. 


Q. . Did you know any of those boys in any way before this evening? 
A. No. 
-Q. Did you see Anthony Pierce join the fight? A. No. 
Q. Did you see Lance Rickman join the fight? A. No. 
x * * * *€* &€ K& * 
78 EMMITT K. BELL 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Your name, please? A. Emmett K. Bell, attached to the 12th 
Precinct. 
79 * * * * kK K * * 
Q.. Was Nickens able to identify anyone in that line-up who had stabbed 
80 Robert Anderson and himself? A. Yes, he identified the defendant. 
* * * * OK K KF 
BY MR. BLACKWELL: 
Q. And where was Anderson, at this time, if you know? A. At the 
D. C. General is where I left him. I believe the reason is he stayed there. 
* *£ * *£ * * * * 
82 GEORGE R.. DONAHUE 
was called as a witness by the Government, and having been duly sworn, 
was examined and testified as follows: 
.. DIRECT EXAMINATION 
BY MR. BLACKWELL: | | 
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Q.. State your full name, please? A. George R.. Donahue. 

Q. You are assigned to the Homicide Squadron of the Metropolitan 
Police Force? A. Iam. 

Q. I believe you were so assigned on October of last year? A. I was. 

83 Q. . Did there come a time when you saw the defendant in this case, 
Thomas J. McHale? A. I did. 

Q. When and where? A. I would say it was about -- between 2:30 
and 3:00 a.m. onthe 5th at No. 12 Precinct. . 

Q. I show you what has been marked Government Exhibit 1 for identi- 
fication and ask you, have you ever seen that before? A. I have. 

Q. When and where? A. I took the defendant with me to the area 
where they fought and about 7:00 a.m. I found it in the grass in front of 1620 
Rhode Island Avenue, N. E. 

THE COURT: When? 

THE WITNESS: On the 5th of October, 1957. 

BY MR. BLACKWELL: 

Q. After you found that did there come a time when you showed that 
to the defendant, Thomas McHale, and he admitted ownership? A. Yes, 

I showed it to him, yes, sir. , 

Q. What did you say to him about it? 

THE COURT: When was this? 

84 THE WITNESS: This was about 8:00 a.m. on the 5th of the month in 
the central cell block of the police station. 

MR. RACIOPPI: May we approach the bench? 

(After bench conference, open court.) 

BY THE COURT: 

Q. At about 8:00 you showed McHale that knife? A. Yes, sir. I 
asked him if it was his knife and he told me it was. I asked him if he knew 
how the blade got broken and he said no. I asked him if he had used this 
knife in a fight in the 1600 block of Rhode Island Avenue and he told me, 
wouldn't know anything about it. 
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That he didn't know anything about it? A. About the fight? 

About the fight? A. Yes, sir. 

Is that all he said? A. At this time, yes, sir. 

Where did you say you found that knife? A. In the 1600 block on the 
north side I would say about a hundred feet from the cross walk of 17th and 
Rhode Island Avenue in a grassy area right in front of a used car lot. 

_BY MR. BLACKWELL: 

Q. Did you interrogate Robert Anderson at the D. C. General Hospital 
or the night of the 4th? A. It was impossible at that time. 

Q. Why so? A. Because his condition did not warrent it. The doctors 
told me his condition was too serious to attempt interrogation. 

Q. Who called you in on this.case? A. The policeman at the hospital 
and when I got over to the D. C. General Hospital and wanted to know about this 
boy's condition and the doctor said it is of such serious nature that he may die. 

* * *&€* *&* *&©§ & KF 
CROSS-EXAMINATION 

BY MR. RACIOPPIL 

Q. At the time that you talked to McHale early on Saturday morning you 
told him you spoke to a friend who said he knew that that was his? A. That 
wasn't the first time. I talked to him in the central cell block about 8:00 
a.m. on the morning of the 5th, and at that time he said that was his knife. 

BY THE COURT: 

Q. That was the first time you talked with him? A. No, it wasn't. 


Q. When did you first show him that knife? A. At 8:00 a. m. 
x * * x* * * 


BY MR. RACIOPPL 
86 Q.. Did you say the first time you talked to him you asked him about the 


knife? A. That is correct. 

Q. Had you seen him before that? A. Yes, sir. 

Q. Had you talked to him before that? A. Yes, sir. 

Q. When did you talk to him before that? A. Between 2:30 and 3:00 
a.m. on the 5th at No. 12. 

Q. Where was he in No. 12 at that time? A. At that time he was on 
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the first floor. 

Q. Was he ina cell block at this time? A. No, he wasn't. He was in 
a room there. 

Q. Were they conducting a police line-up at that time ? A. They had 
already conducted a line-up. 

Q. Were you there at the line-up? A. Yes, sir. 

THE COURT: That was after you had talked with him? 

THE WITNESS: Yes, sir. 

BY MR. RACIOPPE | 

Q. How long did you remain in the precinct? A. kis very difficult 
for me to say now how long it was. I did have other calls and I'then returned 
back to No. 12 at a later time but it was after the line-up was conducted, the 

87 man was still alive, and I took care of other work. 

Q. Did you talk to him again? A. Yes. 

Q. Who did you talk to at this time? A. The fact is Officer Bell 
allowed him to walk along with me for we had done the investigation ourselves. 
I then moved in trying to find the knife and he told me the ground they had 
covered and I foll6wed it. No weapon had been found on this defendant so I 
happened to find it when I searched the area where the fighting took place. 

I went back up the street and it was sorta dark, looking for the knife, but 
later when daylight came, it was around 7:00 a.m. when I found the knife up near 
the car lot. | 

Q. But you were in and out of No. 12 several times during the night? 
A. Yes. 

REDIRECT EXAMINATION 

BY MR. BLACKWELL: 

Q. You said you were in and out of the Precinct many times but you 
interrogated the defendant Thomas McHale at No. 12? A. Just one time. 

BY THE COURT: 

Q. That was about 2:00 or 3:00 o'clock? A. Between 2:30 and 3:00. 
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Q. What did the defendant say? 

BY THE COURT: 

Q. What did you ask him and what did he say, as well as you can re- 
member? A. My best recollection is he stated he had met his brother and 
a friend Bennett, at the Marathon Restaurant, that they had left the restaurant 
and were driving down west on Rhode Island Avenue in the defendant's brother's 
car and when they got in the 1600 block that they noticed five boys walking 
down Rhode Island Avenue. . The defendant stated that the boys made some 
sort of a remark and that Bennett said "Stop the car" and he jumped out. 

Q. Who? A. Bennett jumped out with the two McHale boys following 
him. He noticed Bennett seemed to be fighting this larger boy of the group 
and that he joined in but he didn't know what happened after that. 

* * * * *&* *©* £&© * 
April 15, 1958 
x * * * *£ & * * 

THE DEPUTY CLERK: In the case of the United States versus Thomas 
J. McHale, Jr., Mr. Blackwell and Mr. Racioppi. 

MR. BLACKWELL: Ready for the Government, Your Honor. 

MR. RACIOPPE The defendant is ready, Your Honor. 

THE COURT: Will counsel please come to the bench? 

(At the bench. ) 

THE COURT: Mr. Daly came in to see me this morning to say that 
you wanted him to assist you in this case, to sit with you as an advisor. I 
told him that was all right if he entered an appearance in the case. Have you 
done that ? 


MR. DALY: Yes, Your Honor. 
* *x* * * * *&* *€ *¥ 





[Filed April 15, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


PRAECIPE 
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the 15th day of April, 1958 
U. S. vs. McHale Criminal No. 1151-57 


The Clerk of said Court will _please enter my appearance as co- 
counsel in the above cause. 


/s/ Edward F. Daly 
Address 1025 Conn. 
Attorney for 


[Filed June 5, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS (CONT'D) 
96 | STEPHEN HILTABIDLE 
was called as a witness by the Government and, having been duly sworn, was 
examined and testified as follows: 
97 - DIRECT EXAMINATION 
BY MR. BLACKWELL: 
Q. Will you state your name, please Doctor? A. Doctor Stephen 
Hiltabidle. 
Q. Doctor, you are on the staff of the D. C. General Hospital, are 
you not? A. That is correct. 
* * * * * €© *& * 
Q. What are your duties there, Doctor? A. Iam a surgical resident 
and at the time I was in the admission room of the hospital. 
* *x* * &* &* &* *& * 
BY MR. BLACKWELL: 
Q. . Will you tell His Honor and the ladies and gentlemen of the jury the 
nature of the treatment you administered to Robert McHale? A. He was 


treated for shock in the emergency room and was later taken to the operating 
room. Do you want me to tell the nature of the wounds? 

THE COURT: Yes. 

THE WITNESS: He had stab wounds of the chest and abdomen, stab 
wound of the mild cardium entering the right-left ventricle. The chest was 
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entered on the left side; the internal mammary artery and vein were located 
and ligated with 2.0 black silk, The antimeiantinerm was then entered along 
the pathway of the stab wound. The stab wound was found to enter at least 
the mild cardium. The pericardium was opened and approximately 30 to 40 

CCS of dark blood was removed. On opening the pericardium widely 
there was found to be a stab wound of the right ventricle, involving a coronary 
vessel. This began to bleed profusely indicating a through direct wound. 
This was closed with several sutures of O cromic cat gut. There was a stab 
wound of the upper left quardrant and the abdomen was opened in the midline. 

* * * * * &* *& * 

BY MR. BLACKWELL: _ 

Q. Do you remember when you first examined him? A. I first ex- 
amined him -- he was brought to the hospital about 4:00 o'clock, maybe it 
was 2:00 o'clock so we did not see the time he was brought in. 

Q. What does that mean? A. His blood pressure was extremely low, 
he was also, that is he was blue. 

Q. What about these stab wounds? Were they deep? A. On first 
examination it was impossible to say. 

Q. Did any of these wounds go near any particular organ of the body? 
A. Well in the emergency room it was hard to see. We assumed that the 
left chest had been lacerated; the heart. 


100. THE COURT: After this stage of examination of the breast you assumed 


at this time that it had reached the heart? 

THE WITNESS: That is right. He did go to the operating room and he 
had a laceration of the right ventricle of the heart. 

BY MR. BLACKWELL: 

Q. That was discovered in the operating room? A. That is right. 

Q. Do you not have the records there as to the treatment of one Harold 
Nickens on the same date? A. I have the records. I did not attend the patient. 

_ THE COURT: Are the records that you have before you the records of 

the hospital? | 
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THE WITNESS: Of the emergency room treatment. 

THE COURT: Of the hospital? 

THE WITNESS: That is right. 

THE COURT: Were they made in the usual course of business of the 
hospital? | 

THE WITNESS: That is right. 

THE COURT: You may ask him about them. 

BY MR. BLACKWELL: 

. Q. Will you tell us what the record discloses by way of treatment of 
one, Harold Nickens, on the same date, on the 5th of October of last year? ~ 
A. Harold Nickens -- Iam quoting the record now: "This patient was in a 

101 fight and was knifed in the right arm. He hada linear laceration on 
the exterior surface of the elbow. That is in this area. No muscles or ten- 
dons involved. Treatment: The laceration of the elbow cleaned and thirteen 


sutures of 3.0 black silk and toxoid." 
Q. Coming back to Robert Anderson, what kind of an instrument would 


be required to inflict such cross wounds? A. The laceration of the heart 
was a tearing, it entered above the heart and it would take an instrument 
that is sharp and I believe about three inches long. 
Q. As to Harold Nickens? A. I could only say it was a laceration and, 
it would have to be a sharp instrument. | 
THE COURT: Any kind of a sharp instrument? 
THE WITNESS: Yes. 
* * * * * & & * 
105 RONALD BENNETT 
was called as a witness for the defense and, having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 


BY MR. RACIOPPE 
* * *£ * *& & & & 


THE COURT: How old are you? 
THE WITNESS: Eighteen years old. 
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BY MR. RACIOPPE 
Q. Ronald, were you.in company with Thomas McHale on the night 
of October 4, 1957? A. Yes, I was. 
Q. Did you, at anytime, on the night of October 4, 1957 see Thomas 
McHale with a knife in his hand or in his possession? A. No, I did not. 
106 MR. RACIOPPE That is all. 
CROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Were you in a car with Robert McHale and Thomas McHale on the 
evening of this happening ? 
MR. RACIOPPI I object. 
THE COURT: Overruled. 
MR. BLACKWELL: Answer the question. 
Q. Yes, I was. 
Q. That was in the vicinity of the 1600 block of Rhode Island Avenue, 
N. E., is that correct? A. Yes, sir. 
Q. You were proceeding west in that block when you saw five boys 
proceeding east, in an easterly direction. Is that correct? A. Yes, sir. 
* * * &* *©* *€ * * 
Q. You stared at the boys in an unusual manner, did you not? A. I 
looked at the boys. 
Q. You made faces at the boys, did you not? A. No, I did not. 
Q. You made some remarks, did you not? A. No. 
x * * * &€* *€* KX * 
Q. Did you say anything? A. No, I did not. 
108 Q. Did they say anything to you? A. Yes, sir. 
Q. What did they say to you? A. I can't remember at the time. I 
mean I didn't, I couldn't hear all they said. I heard them yell and that is all 


IT hear. 
* xk* * * *€* k&* *&* * 


109 Q. And then what did you do? A. Well, Iasked him to stop the car. 
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Q. Asked who to stop the car? A. Bobby McHale. 
Q. Did he stop the car? A. Yes. 
Q. Tell us what happened? A. He stopped the car and I got out and 
went up to the Nickens boy and asked him what he had said he asked me what 
I wanted. I told him I wanted to know what he called me and it sounded like 


he called me a bad name. 

Q. What? A. He said, what it sounded like, that is what I called you. 
He took off his -- cap. _ . 

Q. This is Nickens? . He did have a cap and he took it off? A. Yes. 

Q. Then what happened? A. He put it in his pocket. 

Q. Then? A. We started to fight. 

* * * * * *&©* &® * 
110 Q. Then there came a time when the McHale brothers came back, is 
that correct? A. Tommie came hack. 

@. When Tommie came back what did he do? That is the defendant in 
this case, is that correct? A. Yes, he boxed Anderson, that was after Ander- 
son hit me. 

'Q. You haven't told us anything about Anderson being there? A. When 
_I was fighting the Nickens boy Anderson came up beside me and hit me. Tommie 
came up and boxed Anderson. 
*x* * *£* * * © © * 
111 Q. What were they fighting you with? A. I imagine their fists. 
Q. You didn't see any weapons in either one of their hands until -- 

A. I didn't see any weapons in anybody's hands. 
*« * * * &* *&* & * 

Q. Did there come a time when Anderson and Nickens ran away? A. 

- Well Nickens backed up and he said come on Anderson and when Anderson 
didn't go Nickens came back. 

Q. Did there come a time when Anderson ran away from the defendant ? 
A. Yes, sir. . 

Q. Where did he run, which way? A. Toward 12th Precinct. 
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112 Q. What you do then? A. Nothing, we went in right behind him. 
Q. You did do sa then? A. We went behind him, we didn't do 
nothing. 
Q. Where did the defendant go at that time, Tommy McHale? A. He 
went in right with us because his brother was cut. 


* * * *&* *& &* KF 


Q. Who cut his brother? A. That I don't know. 
x x* * * &* *&€* K& * 

114 Q. Did you not also tell Officer Bell that you thought the Anderson 
boy was a white boy associating with Negroes or some similar term? A. 
Yes, sir. 

Q. It was at this time that you yelled at the boys? Is that correct? 
A. I didn’t yell back, I just looked at the boys. 

Q. You are sure you didn't say anything? A. Iam positive. 

Q. You just looked at them? A. Yes. 

Q. And as you were looking at them they started to yell at you or one 
of them did? A. That is right. 

Q. In any event you just looked at them? A. Yes, sir. 

THE COURT: There was nothing unusual about your look? 

THE WITNESS: Your Honor, to tell the truth I just looked at them, I 
couldn't have stared at them too long. How could you stare at somebody 

115 when you are riding? 

THE COURT: When you were in the car? 

THE WITNESS: The boy did look white and I happened to look at them, 
that is all. 

BY MR. BLACKWELL: 

Q. You said the boys or the boy, which do you mean, looked white? 
A. Well, Anderson. 

Q. Did you actually resent Anderson walking along with these other 
boys because he looked white? A. No, sir. 

Q. Did you tell Officer Bell that you resented it? A. No, sir, I do not 
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think I did. 

Q. You do not think you did? A. No, sir. 

Q. You are not positive? A. Iwas getting nervous. That was about 
seven months ago this thing happened and I can't remember everything I said 
to Officer Bell. 

Q. So, you don't deny you made that statement to Officer Bell? A. 

I wouldn’t say I did either. 
Q. You resented it to such an extent that you jumped out of a car and 
came back? A. I didn't resent it or I wouldn't have started on Nickens first. 
116 Q. You did not? A. No, sir or I wouldn’t have started on Nickens first. 
When I came up we started and it was a fair fight. 
Q. What do you mean by a fair fight? A. A fair fight which is hand 
-in hand. 

Q. Who struck the first blow? A. I do not know who struck the first 

blow. 


Q. Do you deny you struck the first blow? A. I don't deny it. 
x * * * &* © & * 
122 Q. When Thomas McHale came on the scene he at no time fought 
Nickens, is that correct? A. Not that I recollect; he wasn't nowhere near 
123 Nickens ? ' 

Q. Why wasn't he near Nickens. Weren't Nickens and the Anderson 
boy right up on you? A. At the time when he boxed Anderson, the Anderson 
boy was moving near Nickens but I was fighting Nickens, at the time when he 
jumped Anderson. Anderson hit him. 

x * * *&* © *&* & * 

Q. You say McHale could have well stabbed Anderson a number of 

times and you wouldn't have seen it, is that correct? A. I said I didn't see 


Q. So it is you say you didn't see him cut him, is that right? A. I 
. Will say he didn't have a knife at any time. 


Q. I show you what has been marked Government's Exhibit 1, and ask 
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if you have ever seen that before? A. I have seen a knife like that. 
Q. Have you ever seen a knife like that in the possession of the defen- 
dant, Thomas McHale? A. No. 
* *£. * *£ * eK K 
127 Q. Did anybody have a fight in the precinct? A. Bobby's arm was 
cut. Tommy tried to help him and the policeman told him to get away and 
the policeman took him to the cell block. | 

BY THE COURT: 

Q. Did Tommy resist being taken to the cell block? A. Yes. 

Q. How did he resist? A. He pulled away from the policeman. 

Q. Thatisall? A. That is all I seen. I didn't stare I was talking to 
the people there. | 

*x* * * *&* &€& KK *& 
128 REDIRECT EXAMINATION 
BY MR. RACIOPPE 
* *£ * * &* *&©* KX *¥ 
132 Q. Were there five other boys in this group on the sidewalk? A. Yes, 
sir. 

Q. While this altercation was going on between you and Nickens, Ander- 
son and the two McHale boys, where were the other three boys, if you know? 
A. Ido not know. Ido not know what happened to the other three boys. 

THE COURT: But they didnt participate in the trouble? 

THE WITNESS: No, theyparticipated all right. 

THE COURT: How? 

THE WITNESS: When I was -- I came up to the Nickens boy or he 
came with me that is when we started fighting. Tommy came up and they ran, 
they wouldn't participate in the fight with their fists. 

* * * © *€* © *€ * 
137 ROBERT RICHARD MC HALE 
_was called as a witness by the defense and, having been duly sworn was examined 


and testified as follows: 
DIRECT EXAMINATION 
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»«_ x«* * * *&* &©& & * 
138 Q. Do you know the defendant in this case? A. Yes, Ido, that is my 

brother. | 

Q. Directing your attention to the night of 4 October, at about 11:30 
p.m. where were you? A. At 11:30 p.m. I was on Rhode Island Avenue, N. E. 

Q. Did you have occasion to see a group of boys standing on the side- 
walk at that time? A. Yes, I did. 

Q. Did you later engage in some sort of an altercation with these boys? 
A. Well, I was there when it happened but I mean I didn't -- 

Q. By that -- 

THE COURT: Oh, let him finish. You were there when it happened? 

THE WITNESS: Yes, I don't understand when you said did I have any 
altercation with them or anything? 


Q. Did you have a fight with anybody? A. No, I did not have a fight. 
* * * * *& * k 


139 Q. Will you tell the ladies and gentlemen of the jury exactly what hap- — 


pened? A. It was that night around 11:30 we were driving up Rhode Island 
Avenue, I was driving and, I heard Ronald Bennett yell at me, stop the car, 
I didn't know what was happening or anything so I stopped the car and Ronald 
Bennett ran out of the car and down to these boys and started,: I believe he 
said, topark the car up the street. My brother got out as I stopped the car 
and parked it and went on down. 

Q. Then what happened? A. After that there was 5 boys down there 
when I got down there; they ran down to 12th Precinct and I chased them down 
to 12th Precinct. 

Q. Who did you chase down to 12th Precinct? A. The three boys, the other 
boys except the Nickens boy and the Anderson boy. . 

Q. The other three boys ran and you chased after them? A. I followed 
them down the street and when I came back my brother and the Anderson boy 
were fighting. I said come on, let's go. The Anderson boy was starting to 
swing at me and I backed away from him, because I was afraid of him, so I 
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was backing up and the next thing I knew my arm was cut; then I looked down 
.and somebody had cross-slashed my chin and I started screaming when I saw 


4 140 I was bleeding so I ran into the police station and the policeman they sat 
me down and tried to wrap up my arm. 


Q. Do you know who cut you? A. No. 
A. Did you see a knife at anytime during this fight? A. No, I did not. 
Q. Were you ever in close contact with the Anderson boy? A. I was 
between the Anderson boy and the Nickens boy. 
a| Q. Were you ever real close to the Anderson boy? A. The Anderson 
boy was swinging at me. 
Q. Did he hit you? A. Yes, once, I was afraid of him, he was too 
4 big for me. 
THE COURT: How big are you? 
THE WITNESS: Five feet-nine. I weigh 190 pounds. 
BY MR. RACIOPPE 
Q. Did the Nickens boy ever hit you? A. No, he did not. 
Q. Did you ever hit him? A. No, I did not. 
* * * * *©* *&©* © * 
142 CROSS EXAMINATION 
BY MR. BLACKWELL: 
Q. Did I understand you to say when you were driving this car you heard 
no remarks from those five boys on Rhode Island Avenue. Did you? A. No, 
‘ I didn't. | 
*¥* * * *&* *&* €©§ KF 
r 144 Q. Then you came right on back without any further instructions and 
started to chase the three boys? A. I followed them down to where they were 
fighting the two boys and I chased the other three and then I kept telling my 
brother, come on, let's go on. : 
Q. What was he doing when you kept telling him, come on, let's go on? 
‘ A. He was fighting the Anderson boy. 
Q. He was cutting the Anderson boy at the time? A. No, he did not, he 


” 
rey al 
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wasn't close enough. 
Q. He was fighting him, yet he wasn't close enough, is that it? 
A. They were fighting but they were not hitting each other. 
* * *x* * *©* *&©* & * 
153 THOMAS MC HALE, Jr. 
the defendant in this case, took the stand in his own behalf and, having been 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. RACIOPPE 

Q. Will you give us your name and address? A. Thomas McHale, 
5602 Fifty-ninth Avenue, Riverdale, Maryland. . 

Q. How old are you? A. Twenty years old. . 

Q. Do you recall the affray on October 4, 1957? A. Yes, sir. 

153 Q. Do you recall the time about 11:30 or 11:45? A. It was around 
11:30 or 11:45, it wasn't 12:00 o'clock yet. 

Q. Do you remember driving up Rhode Island Avenue? A. Yes, sir. 

Q. You have heard everybody in this Court testify, will you tell us in 
your own words what occured that evening at about 11:30 when you and the five 
boys were fighting? Tell the Court what happened? Go slow and keep your — 
voice up. A. Bobby, Ronald and I were in Bobby's car. We were driving up as 
Rhode Island Avenue, going toward the Village. 

THE COURT: What village? 

THE WITNESS: The Village Shopping Center in Northeast. ae 

THE COURT: You were driving west, weren't you? 

THE WITNESS: Yes, and we were going down Rhode Island Avenue and 
Ronald asked him if he was going to slow up and then Ronald hollered over my 
shoulder, while we were in the car and all of a sudden I noticed Bobby was ‘ 
slowing down and again Ronald -hollered over my shoulder to stop the car. 

‘Bobby stopped the car, slowed the car down, he had the door open and jumped 
out. Then Bobby proceeded up the street a little further, turned into a gasoline 
station and it was closed and before he stopped the car I got out and came across 
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154 the street and there was a liquor store there on the corner so I walked 


down and when I got up to the upper end of the Village I saw Ronald down there 
and, he turned to me and said Ronald is having a fight right in front of the 
police station. I ran down the street and this Anderson hollered over to me 
and said you S. B. and he then hit -me at that point. Then I started fighting 
with him. He started kicking me and I started to turn and back away from 
him and I guess in about thirty seconds I heard Bobby holler Iam cut. Bobby 
was standing over here on my right and next I hollered -- I ran over to Bobby 
and Bobby was taking his coat off and blood was spurting. I think I told him 
you better run down to the police station. I was trying to hold his arm to keep 
it from bleeding and after we got into the police station here -- I believe it 
started when this boy ran in, I don't know who he told 

THE COURT: Who was the boy? 

THE WITNESS: Anderson, the bigger one. I seen him lying there and 
then I went on but when I was walking by the man told Bobby you sit down. 

THE COURT: Which man? 

THE WITNESS: The policeman. 

THE COURT: Where were you? 

THE WITNESS: In.the police station. 

THE COURT: You got there sooner than Anderson? 


155 THE WITNESS: So Bobby was standing there and this policeman got 


on us, he was trying to find out who had been cut and I was trying to help 
_ Bobby with his arm and he told me to get away and I was trying to stop it from 








bleeding so he called some persons over there and he came back and took me and 


put me ina dark cell. Then he returned later on and brought me out again 
after they cleaned the other boys up and asked me about fighting. I told him we 
were not fighting and he said, you were, you were fighting. Then I said I was 
fighting that white boy and he said did you cut him and I said I did not cut any- 
body. He said you did cut him and you cut your brother and I told him I 
didn't and after a while this policeman said why don't you come on and tell the 
truth and I told him I was and he said you can't tell the truth and I told him I 
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did not cut him because I did not have a knife. 

BY MR. RACIOPPL 

Q. Ihand you this item marked Government's Exhibit 1. Do you know 
what this is? A. I is a knife. 

Q. Do you know what kind of a knife.it is? A. Ithink you know, it is 
a clip type knife. 

Q. Is this your knife? A. No, but I have one like it. 

Q. Do you know where the one is you have? A. Yes. 

Q. Where is it? A. My younger brother has it. 

Q. Which younger brother? A. Billy. 

Q. How old is Billy? A. About 8 or 9, because I gave him that knife. 
He asked me if he could have it, the other boys all had one. I told him he 
couldn't keep it but he could use it. I gave him that knife many months ago. 
My father and mother told me I couldn't give him that knife but the last time 
I saw it, it was out in the backyard. 

Q. When was the last time you saw it? A. About six or seven months 
ago. : 

Q. Did anybody get cut with this knife? A. No, I didn't know anybody 
was cut until my brother's arm when he ran up by this boy. 

Q. Anderson? A. Harold and this other boy turned around because I 
couldn't get away from him and I kept backing up. I started twice. Bobby 
holiered Tommy, Iam cut so those boys turned around and ran up the street. 

Q. Who turned around and ran? A. Harold and the other boy. I don't 
know who the other boy was. The only one I remember was Harold. . 

Q. Did you hit Harold? A. No, I walked up to him because he called 

157 me aname. He said you son of a bitch and then he hit me over the eye be~ 
cause my eye was all swollen up. Then we started fighting but I couldn't get 
close enough.to hit him. Then Bobby hollered Tommy Iam cut. 

Q. Did you throw any gravel at him? A. Yes. 

Q. Did you throw anything at Nickens? A. Only swang at him. I had 
a hard enough time keeping away from him because he hit me and tried to 
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knock me down. . 

Q. Do you recall your brother coming down --? A. He kept hollering 
his arm was cut but he out ran me, he ran faster. 

MR. RACIOPPI I have no further questions. 

. CROSS EXAMINATION 

BY MR. BLACKWELL: 

Q. I believe you stated you were riding in this car and you heard Ben- 
nett say, stop the car? A. That is right. 

Q. He gave no reason for telling your brother to stop the car, did he? © 
A. No, he did not. 

Q. Ithink I heard you say nobody said anything that is the three people 
in the car? A. No, but I presumed he possibly saw somebody he knew. 

158 Q. Iam not concerned with what you thought. Iam concerned with what 

you heard or saw. Did you say Nickens kicked me? A. No, sir. 

Q. It isn't so; you hollered Nickens kicked me? A. No, we were 
riding along and Ronald hollered stop the car and then Ronald jumped out 
as soon as the car slowed down. 

THE COURT: About how fast were you going when he jumped out? 

THE WITNESS: I can't tell you. I was not looking at how fast he was 
going. 

BY MR. BLACKWELL: 

Q. When.did you run back to the police station. A. This car had just 
started before we got to the police station. | 

Q. So the police station is at 17th am’ Rhode Island Avenue. The fight 
started when you were approaching that? A. Yes. 

Q. You said you were not throwing anything, is that right? A. Yes, sir. 

Q. So that at no time while you were going out past the used car lot was 
there anything said about any cars on the lot? A. Ronald said something, I 

159 am not sure, but it sounded like he said car, so I looked over to him to 

see what he said and then I asked Bobby about it. 

Q. Thereafter you said your brother slowed up at the used car lot for 
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the purpose of your seeing those cars? A. I will be honest with you, there 
wasn't anything said, anything at all, then Ronald mentioned to Bobby some- 
thing about the car on the used car lot, whether he like it, and he said it was 
pretty good. 

Q. When Bennett jumped out of the car did you jump out behind him? 
A. No, Bennett jumped out of the car. Then Bobby -- we got up to where there 
was no street light between the place and the liquor store, that is, that was on 
so I guess it isn't far fromthe police station so he parked at the Texaco Station 
and I got out of the car before it stopped, it was just being parked, and when I 
stepped out of the car I started down the street. When I got to the Village I 
looked down and saw Ronald fighting. 

Q. Why were you going down the street? A. To see where Ronald was. 

Q. You didn't know where he was? A. I did not. A 

Q. You couldn't see? A. Not until I got down in front of the Village be- 
cause there was no street lights on. 

160 Q. When you got there what did you see? A. When I got there Ronald 


was standing there fighting and I ran down and he said, I didn't start the fight, 
and I said we are right up from the police station. | 
Q. How far were you from where Bennett called out? A. I think it was 


just next to the used car lot from the liquor store on the corner. 

Q. The parking lot was well lighted? A. Yes. 

Q. The street was well lighted? A. Yes. 

Q. So you didn’t have any difficulty in seeing? A. Not when I started 
down there but when I got out of the car I couldn't see where they were. 

Q. When you got to where you could see? A. Then I saw Ronald fighting. 

Q. Who was he fighting? A. Harold. This other boy was close to him 
so I ran down there because I wanted to help Ronald. 

Q. You were right down the street? A. From the police station. 

Q. Weren't there three other boys there? A. But they were friends of 
Nickens. 


Q. What were they doing? A. I didn't see them do anything. I wasn't 
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161 paying much attention to them because I was upset. 
Q. When you first ran cut you wanted to help Harold? A. Yes, sir, to 
help Ronald. 
Q.. When you walked up, you walked up to the Bennett boy, is that correct? 
“ A. Yes. 
Q. And where were you going then? A. To stop him fighting, to keep 
him from fighting. 
Q. He was fighting Nickens at the time? A. No, they had just started 
fighting at that time. 
Q. And you did -- yo grabbed Nickens or -- A. I didn't get a chance 
to grab anybody, Anderson hit me. 
. Q. Didn't you hear Bennett testify you eae Anderson first? A. I 
didn't lay a hand on him until he hit me and I walked back. 
Q. Is that the time when Nickens knifed Bobby? A. Yes, Bobby hollered, 
Tommy, Iam cut. Nickens turned around and ran down the street. 
Q. Did it not happen this way; that you and Anderson were fighting -- 
you were fighting Anderson and Nickens left and then Nickens looked and saw 
the blood on Anderson's shirt saw that he was cut, and he came back and rushed 
up to you and at that time you cut Nickens? A. I didn't see Nickens, the only 
” 162 person I saw during this whole thing was this Anderson boy standing in 
front of me; he was throwing rocks at me and I kept kicking him. 
Q. How close were you to him? A. He kept swinging and missed me. I 
guess that is about the first thing that happened. 
Q. He did stop and come back up the street ? A. Yes. 
Q. You never jumped on him at any time? A. No, I was backing up all 
the time, he was bigger than I was. 


\ 





Q. Do you deny that you came up there? A. No. 

Q. This took place after you went up there? A. Yes, sir... 

| Q. Nickens wasn't fighting anybody then, was he? A. I wasn't fighting 
¢ Nickens. I didn't know how big he was until he walked up there and I saw how 

big he was and I tried to get away from him. | 
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Q. What did he call you? A. A son-of-a-bitch. 

Q. Did any of these other people over-hear that? A. I don't know, he said 
it kinda low. 

163 Q. Was Bennett close enough and your brother to hear that? A. I don't 

know where he was. Anderson is the only person I saw because I was leaving. 

Q. He is just about the size of your brother, isn't he? A. No, he is 
bigger than Bobby. 

Q. But you hear him call you a son-of-a-bitch? A. Yes, I think he said 
it in a low like voice - he said you son-of-a-bitch, like that. 

Q. You say Bennett nor your brother didn't hear that? A. I guess not. 

Q. He said it sorta under his breath? A. It was under his breath, he 
Said you son-of-a-bitch, like that. 

Q. You say the time you did get away, is that the time you stabbed him? 
A. That is the time he hit me. 

Q. The time he called you a son-of-a-bitch, did you stab him then? A. 
I didn't stab him, I didn't stab him at any time. 

Q. Did I understand you to testify that you did have a knife? A. I said 
I had a knife like that. 

Q. Did you tell Officer Bell you didn't know who else you cut when he 
showed you this knife, when he told you he found it in the 1600 block on Rhode 

164 Island Avenue, you said that knife was your knife? A. No. He asked -- 

he said -- he took me around the block, it was near the end of the block and 
he said, "Is this your knife", and I said, no. He said, "Are you sure that is 
not your knife, " and I said I have one like it. 

Q. So you didn't acknowledge it? A. I did not acknowledge it. 

Q. Do you know Officer Bell? Do you recall that happening? A. I will 
tell you I can’t remember who the officer was but I take your word for it. 

Q. You saw him on the witness stand? A. Yes. 

Q. You hear Officer Bell testify he showed you that knife and asked you 
if it was yours and you said it was. A. I didn't say it was my knife. 

THE COURT: Are you telling us that when you walked around the block 
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with Officer Bell, that you do not recognize him as the person who asked you 
about this knife? 
THE WITNESS: The only policeman I remember during this whole thing 
was Detective Donahue, he is the only one I remember. 
' THE COURT: Who do you say it was who showed you the knife? 
165 THE WITNESS: I think I said this is not my knife but I have one like it. 
He said this couldn't be your knife and I said, it couldn't be. 
THE COURT: He told you he found this in the 1600 block of Rhode Island 
Avenue? 
THE WITNESS: He said he found it in the block where the fight took place. 
THE COURT: What did you say about the fight to him? 
THE WITNESS: I didn't say anything about the fight. 
THE COURT: Did you tell him you didn't know anything about the fight? 
THE WITNESS: I didn't know anything to tell him. 
‘ THE COURT: Well, what did you tell him? 
THE WITNESS: The policeman was -- 
THE COURT: Officer Bell, he is the one who showed you the knife? 
THE WITNESS: He didn't ask me anything about the fight. He just asked 
\ ~=me about the knife. 
3 MR. RACIOPPE This man is under no compulsion to make a statement 
as to what one policeman said at that time. 
"THE COURT: Are you objecting ? 
‘ MR. RACIOPPE No, sir. 
BY MR. BLACKWELL: 
Q. Do you mean to tell me that Officer Bell didn't interrogate you con- 
cerning the stabbing of Anderson or: Nickens? A. He asked me about the 
° 166 knife, if it was my knife and I said I have one like it. He said, could this 
be yours andI said, yes, it is like mine. Before I went back to the cell I asked 
him, how come the cell, he said, you are coming with me. When we got back 
« there he said this beg (sic) fellow that I cut -- 
Q. You told Officer Bell this couldn't be your knife? A. I said I had 
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one like it, that my knife was at home, and he said is this your knife, and I 
said no, it wasn't my knife. He said to me, is this your knife, and I said, 
it is not my knife, I have one like it. He said, you know this is your knife, and 
I said, it isn't but I have one like it. 

Q. Where were you when you said that to him? That it couldn't be your 
knife? A. I don't know, maybe he took it from my home, I don't know. 

Q. Didn't he tell you that héfound this knife? A. He told me after he 
walked me, that he had found this knife up where the fight took place. 

Q. Then what did you say? A. It is not my knife. 

Q. You didn't say it couldn't be yours? A. It is not my knife, my 
knife is at home. 

Q. You said you gave your knife to your five year old brother? A. Nine ” 





167 year old. 


Q. When did you give him that knife? A. It was just before the end of 
school, I guess it was about seven months ago. 

Q. You gave it to him just a month before this happened? A. Maybe 
Iam wrong, wait a minute. 

Q. Maybe, you better be sure. A. He was out back, Robert David had 
a knife, and he asked me if he could have my knife, the other boys had one 
and I gave him the knife. . 

Q. Officer Bell talked to you, didhe? A. Yes. 

Q.. Did he Say anything to you about the blade? A. I don't know, he 
questioned me but I couldn't tell you’all. 

Q. You don't recall any questions about a two or three inch blade? A. 
It would have to be about one and three-quarters or So. 

Q. Did you have a knife ofthis size on the night of the fourth? A. No, 
I never had a knife. - ‘ 

Q. Are you sure? A. Iam positive. 


168 Q. Did your brother have a knife ? A.- No, Iam sure Bobby never had 


a knife. Fhave never seen Bobby carry a knife. 


Q. Did Bennett have a knife? A. I don't know whether he had one or not. 


4 
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Q. Did you see him with one? A. No. 

Q. Did there come a time when your brother came up when you were 
stabbing Anderson? A. I didn't see Bobby during the whole fight until he 
hollered. 

Q. But you did stab your brother when he was trying to separate you 

_and Anderson, did you not? A. I didn't have a knife, I couldn't have. 

Q. Do you know how your brother got cut? A. I will be honest with you, 
I don't. 

Q. Did he ever accuse you of cutting him? A. The policeman told him 
that he said, Tommy cut you and he said, no he didn't. 

Q. Who told you that? A. Bobby told me they told him to say yes, and 
he cut everybody in the police station. 

Q. Who said that? A. Detective Bell. 

Q. And what did they say to you about it? A. He said to me he was the 

169 one who stopped the fight when I was fighting this white boy. I thought 
I was fighting this white boy and he said that wasn't a white boy, that was a 
negro. I said I was fighting a white boy and he said, you cut him, and I said, 
no, Ididn't. He said, yes you cut that negro. 

Q. Who said that? A. Detective Bell because he was mad with me. 

Q. He was mad with you? A. Yes, sir. 

Q. Was he mad with you because he told you that you cut Anderson 
and Nickens? A. I guess so. 

Q. Who said that? A. My recollection is it was Officer Bell who said 
that to me at the police station. 

Q. You acknowledged it? A. No, I did not. 


Q. Isn't it a fact you swung at Anderson there at the police station. A. 


No, you are wrong because when Nickens was at the police station Anderson 
was lying on the floor, downstairs, the first floor, he was lying on the floor 
and he was along like this. | 
Q. You didn't think he was dead? A. Anderson, he was downstairs. 
170 Q. You didn't chase him into the police station? A. I stopped because 
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my brother hollered he was cut. 

Q. When did your brother holler he was cut, who was he referring to, 
Anderson or Nickens? A. He said, Tommy, Iam cut. 

BY THE COURT: | 

Q. Who said that? A. My brother. | 

Q. You stopped swinging at Anderson then? A. I wasn't swinging at 
Anderson. Anderson was backed nearer to Bennett. 

Q. Is that when you.cut him? A. Anderson stopped and turned around 
and ran. I didn't see anything of my brother during all the fight until I saw 
Bobby's arm. 

Q. Did he come back after he was cut? A. No, I didn't see him until 
I saw him at the police station. 

Q. Do you deny cutting Nickéns? A. I didn't cut anybody. 

Q. Did Officer Bell ask you anything about the fight? A. Yes, sir. 

Q. What did you tell him? A. I told him about how we were coming 
down Rhode Island Avenue when Ronald yelled stop the car and when the car 
stopped he jumped out and ran down the street. Then I ran after him to help 

171 Ronald. I told him it was in front of a police station and then the Ander- 
son boy hit me. 


Q. You told Officer Bell all of this? A. Yes, sir. Then he started 
telling me you cut him, didn't you, andI said, no. And then he started telling 


me you cut all three of them, you even cut your own brother. 

Q. This ali happened in the police station? A. Yes. 

Q. Did you hear him testify you did not give him any statement at all? 
A. He wanted me to write it down but I wouldn't say anything to him in the 
circumstance. 

Q. He testified you didn't tell him anything about it? A. I did not tell 
him about it. Yes, sir, I told him but he asked me to tell him all about the 
fight when we were walking on this block and I told him when I got there Ronald 
was fighting. 

BY MR. BLACKWELL: 
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Q. Was this Officer Bell? A. The one that was made to look, be- 
cause he is the one who walked me down there. That they didn't jump me but 
there I was backing away and he pushed me down. 
| Q. You backed up some? A. Yes, Itried to get away from them to get 
to Bobby. | 
Q. You testified on direct examination, I believe, something about you 
172 couldn't get away from them at one time? A. Away from who? 
Q. Away from the one you were fighting? A. Anderson? 
Q. Why did you say that? A. It was -- 
Q. Or you couldn't have gotten away from Anderson or Nickens? A. I 
couldn't get away from either. 
Q. But you were fighting Nickens? A. No, Iwas not. The only person 
.I saw was Anderson because I was busy trying to keep him from hitting me. 


Q. He was in two or three feet of you? A. Yes, he kept moving toward 


me, Swinging at me, kicking me. 
Q. Where was Bobby at that time? A. I don't know. 


Q. Where was Bennett at that time? A. I don't know, I guess he was: 
still fighting. . 
| Q. Who was Bennett fighting? A. Ido not, (sic) according to you all 
he was fighting the other boy. 

Q. You didn't see Bennett when you got up there? A. Bennett, Ander- 
son and Nickens; there were three of them when I got up there and when I 
walked up they were swinging at Ronald, this Anderson wanted to fight with 
me and I sorta backed up and very soon he started throwing gravel at me. 

173 Q. Had he thrown any gravel before you got up there? A. Idon't 

know about that. 7 

Q. Did you see them throw anything before you arrived? A. No, they 
‘started up fighting. . 

* * * * * & K 


(At the bench. ) 
x* * * * *§ * KK * 
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MR. RACIOPPE I have one more witness I was going to put on. 
MR. BLACKWELL: There was some indication that there would be a 
defense of insanity in this case. I take it, it is not going to be relied on? 
174 MR. RACIOPPE No. 
x *x* * *&* &* & *&€ * 
175 April 16, 1958 
* *« * * &* *&© & * 
177 WILLIAM MC HALE 
was called as a witness for the defense and, having been duly sworn was 
examined, and testified as follows: 
" DIRECT EXAMINATION 
BY MR. RACIOPPE 
* * *£§ *©* &* &€& KF * 
How old are you? A. Sight. 
Where do you go to school? A. Saint Bernadette's School. 
Do you know what a lie is? A. Yes, sir. 


What is it? A. You tell a lie and you will go to hell. 
Is your brother here in Court? A. Yes, sir. 


Is your brother Tommy, here in Court? A. Yes, sir. 
* * *©* * *&©§ © & * 
178 Q. Now this thing marked Defendant's Exhibit 1, I want you to look at 
it and tell me what it is? A. It is a knife. | 
* * * * *&* *& K& * 
Q. Do you know whose knife itis? A. Mine. 
Q. How do you know it is your knife? A. Because my brother gave 
it to me. 
179 Q. How do you know this particular knife is your knife? A. Because 
of the blade. 
Q. What is wrong with the blade? A. It is broken. 
Q. So that you identify that knife, you are sure itis yours? A. Yes, 
sir. 
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Q. About how long ago did your brother give you that knife? A. I don't 
know, it has been a long time. 
x * * * © © *& * 
CROSS-EXAMINA TION 
BY MR. BLACKWELL: 
Q. Billy, you said that is your knife, Defendant's Exhibit 1? A. Yes, 
sir. 
Q. I believe you said your brother gave it to you, did you not? A. 
Yes, sir. | 
180 Q. Which brother? A. Tom McHale. 
Q. You don't remember when it was he gave it to you, do you? A. 
No, sir. | 
Q. Is this the first time you ever seen your brother with a knife? A. 
Yes, sir. 
* * * *&* *&* & *€ * 
MR. RACIOPPI That is the defense's case, Your Honor. 
x* * *©* * *&©* &* KX * 
181 | ROBERT ANDERSON 
was recalled as a witness for the Government and having been reminded he 
was still under oath, was examined and testified further as follows: 
*x* * * x* * * *« * 
183 HAROLD NICKENS 
was recalled as a witness by the Government and, having been reminded he 
was still under oath, was examined and testified further as follows: 
* *x* * * *€* *&* & * 
187 | EMMETT BELL 
was recalled as a witness for the Government and, having been reminded he 
was still under oath, was examined and testified as follows: 
| DIRECT EXAMINATION 
BY MR. BLACKWELL: | 
Q. Detective Bell, you hear Bennett testify in this case? A. No, sir. 
I did not. 
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Q. Did Bennett tell you when you interrogated him concerning this stab- 
bing on the night of October 4, that he jumped out of the car because one of 
these boys, to be specific, Nickens, called him a vile name? A. He didn't 
know who but he said they called him a vile name. But he said he didn't want 
to tell all he said. . 

Q. Yes. A. He was riding down Rhode Island Avenue and he was on the 
outside of the car and the defendant was in the center, and his brother was driving. 

| THE COURT: Who are you talking about? 

THE WITNESS: The Defendant McHale and Ronald Bennett. 

THE COURT: But who is telling you this? 

THE WITNESS: Yes, that Bennett was riding down Rhode Island Avenue 

in the 1600 block of Rhode Island Avenue and they saw this group of boys 
coming up toward them which was identified as Anderson and Nickens, and 
that he started glaring at them. He said what made him glare at them was that 
he thought Anderson was a white boy with negroes. He said he called mea 
vile name, that I don't take off of anybody, and I told McHale to stop the car 
and he jumped out and ran back and that the defendant followed him back and 
then they all started fighting. 

*x* * * * *€* & K& * 


GEORGE R. DONAHUE 


* * * *€* * & *& * 


_ DIRECT EXAMINATION 
x* * *&* * *&* & K& * 

Q. I would like to ask you as to whether or not the defendant, Thomas 
McHale, was questioned relative to Government Exhibit 1 at the time you 
questioned him and whether or not he said that knife was his? A. He did. 

Q. Did he make any statement that it couldn't be my knife? A. No, 
he said that it was his knife. 

Q. When you first questioned him, some time around 2:00 o'clock, at 
No. 12 Precinct, did he make any statement at all concerning this stabbing? 
A. No, sir. 

Q. What did he say when you asked him about it? A. He madea 
statement, as I recall, what happened they were going down the street and he 
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jumped out of the car and came back up where this melee was taking place, 
the fight was taking place, and that he didn't remember what happened from 
then on. Then at 8:00 o'clock I further questioned him about the knife. I 
asked him if it was his, he said yes. I asked him how the blade got broken 
_and he said I am not going to talk about it any more. That was the end of the 
conversation with him. | 


* * * * *€* *€* *& * 


[Filed April 17, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES : 

vs. : Criminal No. 1151-57 
Thomas J. McHale, Defendant : Charge: ADW; CDW 

On this 16th day of April, 1958, came again the parties aforesaid, in 
manner as aforesaid, and the same jury as aforesaid in this cause, the hearing 
of which was respited yesterday; whereupon the said jury after hearing further 
of the evidence and instructions of the Court, alternate jurors Irwin Neveu and 
Mrs. Bernita Owens are discharged from further consideration in this case. 
The jury retires at 12:05 P. M. to consider their verdict. 

The jury returns into Court at 3:15 P. M. and upon their oath say that 
the defendant is guilty on Counts one and three and not guilty on Count two as 
charged in the indictment. 

The case is referred to the Probation Officer of the Court and the de- 
fendant is remanded to the District of Columbia Jail. 

| By direction of 
Present: HENRY A. SCHWEINHAUT 
United States Attorney Presiding Judge 


Joel Blackwell Criminal Court # 5— 
Assistant United States Attorney HARRY M. HULL, Clerk 


C. MacReynolds _ By /s/ Stephen P. Magnahan, Jr. 
Official Reporter Deputy Clerk 
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[Filed May 23, 1958] 


PRAECIPE 
the 23rd day of May 1958 


The Cierk of said Court will please withdraw the appearance of Francis 
J. Racioppi as attorney for defendant Thomas J. McHale. 
Approved : /s/ Francis J. Racioppi 


Schweinhaut Address: 1025 Conn. Ave., N. W. 
May 23, '58 Attorney for Def. McHale 


[Filed May 23, 1958] 
the 23rd day of May 1958 
The Clerk of said Court will please enter my appearance as aitorney_ 
for defendant. 
/s/ Myer Koonin 


Address: 636 Wyatt Building 
Attorney for Defendant. 


[Filed June 12, 1958] 
ORDER 
This cause having come on to be heard at this term of Court upon oral 
motion of defendant's counsel and, it appearing to the satisfaction of the Court | 
that the defendant, Thomas J. McHale, should be examined by two competent 
psychiatrists prior to the imposition of sentence for the purpose of determining 
if said defendant be of sound mind and fully capable of understanding the nature 
of the proceedings to be had in this cause, it is, therefore, this 12th day of 
June, 1958, | 
ORDERED, that Dr. Thomas E. Griffin and Dr. George Chornesky, be 
and they hereby are appointed to fully examine the mental health of the defen- 
dant, Thomas J. McHale, and to report the results of their examination to the 
Court as expeditiously as possible, and it is 
_ FURTHER ORDERED, that imposition of sentence, pursuant to the finding 
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of the jury in this cause, be and the same is hereby continued until such time 
as the Court shall have an opportunity to receive the report of the psychiatrists 
hereinabove named. 


/s/ H. A.>Schweinhaut 
x Judge 
Consented to: 


/s/ Joel D. Blackwell 
Assistant United States Attorney 


‘ /s/ Myer Koonin 
Attorney for Defendant 


[Filed July 29, 1958] 


. SENTENCE: U. S. vs. THOMAS J. McHALE | CRIM. NO. 1151-57 
BEFORE: THE HONORABLE HENRY A. SCHWEINHAUT July 1, 1958 
APPEARANCES: 


For the Government: 
THOMAS O'MALLEY, Assistant District Attorney 
For the Defendant: 
MYER KOONIN, Esquire 
Also Present: 
GEORGE W. HOWARD, Probation Officer 
PROCEEDINGS: 
THE DEPUTY CLERE: Case of Thomas J. McHale, Mr. O'Malley and 
THE COURT: Mr. Koonin, do you want to say anything further about 
this case? 
MR. KOONIN: No, if Your Honor please. 
THE COURT: You don't have to say anything more. 
MR. KOONIN: I have a copy of Doctor Griffin's report, Your Honor, 
and I think there is no need for me to add anything further at this time. - 
4 THE COURT: McHale, what do you want to say for yourself that you 
haven't already told me? Say whatever you want to say. 


woe 
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THE DEFENDANT: If you can see it in your power, I just want another 
chance to make up. : 

THE COURT: Iam afraid you forfeited that right. Iam going to sentence 
you to the Attorney General under the Youth Correction Act. That means you 
will serve an indefinite sentence, the length of which will depend rather largely 
On you. You won't be serving under the normal conditions of servitude. Mr. 
Koonin can explain to you in more detail what the provisions of that Act are 
as they apply to you. 

The Director of Bureau of Prisons -- I already talked to him about your 
case -- will decide where you go and how long you stay. And it will depend 
almost entirely on your behavior and on how well you adjust yourself to the 
situation which confronts you. If they believe -- the people in whose charge 
you will be -- that you are able to get along with other people in the community 
in which you live, they will turn you loose under conditional release under 
supervision for whatever period of time they decide you should be under super- 
vision. 

It is quite clear to me you. are apparently quite rebelious against society 


generally. You have reasons to believe -- Iam not too sure how you come to 
the conclusion -- that it is your will that should prevail rather than the will 


of counsel and people who know a lot more about life than you do. I think 
you know pretty much what the score is. HE something doesn't go the way you 
want it to, you do something about it and you do it in a vicious and violent way. 
While you are in custody, you give some indication of your continuation 
of that violence as the way to take care of yourself and you will stay there. 
When the day comes, and I pray that it will, that you will realize that 
you alone are not the entire director of your own destiny and that you are willing 
to listen to other people and that you can get along with other people, then you 
"will be released under a conditional supervision. | 
Now, this is largely up to you. When you get into custody of the Attorney 
General people, this will be explained to you pretty thoroughly, what your 
duties are, what supervision upon you this will be. You had better do your 
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_ best to understand what they are talking about and to cooperate with them. 

This is your chance. I could put you in prison for 15 years if I wanted 
to. Iam not going to do that. But, if you act up while you are in custody, 
you are going to regret it for the rest of your life because I think for pretty 

. much the rest of your life you are likely to be in the penitentiary for some- 
thing or other. 

I doubt very much that what Iam saying to you is even making a dent 
on you. I hope it does. When you get where Iam going to send you, you 
will find the people under whose supervision you will be will try to be helpful 
to you. You can help yourself or not, that is up to you. They will try to help 
you, but largely your future is in your own hands. 

That will be all. You are sentenced to the custody of the Attorney 
General under the Youth Correction Act. 

I think 5010b is enough for his purposes. Don't you think so? 

MR. HOWARD: Yes, Your Honor. I thought you were committing him 

under Section 5010b. 

THE COURT: Mr. Koonin, I appreciate your assistance in this case. 

MR. KOONIN: Thank you, Your Honor. 

* * * * 

The foregoing is certified to be an official transcript of the proceedings 
indicated above. 


/s/ Eva Marie Sanche 
Official Court 
. Reporter 


[Filed July 7, 1958] 
On this ist day of July, 1958, came the attorney for the government and 


the defendant appeared in person and by counsel, Meyer Koonin, Esq. , 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 
not guilty and a verdict of guilty of the offense of 

Assault with Dangerous Weapon; 

Carrying Dangerous Weapon. 
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As charged in Counts one and three and the Court having asked the 
defendant whether he has anything to say why judgment should not be pronounced, | 
and no sufficient cause to the contrary being shown or appearing to the Court, ; 
IT IS ADJUDGED that the defendant is guilty as charged and convicted. } 
IT IS ADJUDGED that the defendant is hereby committed to the custody &- 
of the Attorney General or his authorized representative , 
pursuant to Section 5010(b), Title 18 of the United States Code under ‘ 
the Federal Youth Correction Act. | 
IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ H. W. Schweinhart ® 
United States District Judge. 


HARRY M. HULL, Clerk 


[Filed July 10, 1958] 
NOTICE OF APPEAL 
Name and address of appellant - Thomas J. McHale 
' Name and address of appellant's attorney - Myer Koonin, 636 - Wyatt Building, 
Washington, D. C. 
Offense - Assault with a Dangerous Weapon 
Concise Statement of judgment or order, giving date, and any sentence 
On the Ist day of July, 1958, defendant was committed to the custody of 
the Attorney General of the United States under the terms of the 'Youth 
- Correctional Act". 
Name of institution where now confined, if not on bail - D. C. Jail. 
I, the above-named appellant, hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the abové-stated judgment. 


July 10, 1958 
Date 


Appellant 


/s/ Myer Koonin 
Attorney for Appellant. 
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STATEMENT OF DOCKET ENTRIES 
1. Indictment for Assault with a Dangerous Weapon; Carrying a Dangerous 
Weapon; Filed; December 3, 1957. 

Arraignment; March 21, 1958. 

Plea to indictment Not Guilty; March 21, 1958. 

Motion to withdraw plea of guilty denied. 

Trial by jury, April 14, 1958. 

Verdict of guilt; April 16, 1958. 

Judgment - Committed to Custody of Atty. General pursuant to T18USC, 
5010(b) under the Fed. Youth Correction Act. SCHWEINHAUT, J. 
Entered; July 1, 1958. 

8. Notice of appeal filed; July 10, 1958. 

Dated July 10, 1958. 


yer PY 


Attest: HARRY M. HULL, 


@eeoae#@eceeeeeoe#eeoeceeteoeeeeoeeee e @ 


By: Hugh E. Kline, 
Deputy Clerk 


AFFIDAVIT 
DISTRICT OF COLUMBIA: ss . 

I, Francis J. Racioppi, being first duly sworn, depose and say: 

1. Iam an attorney in the practice of law here in the District of 
Columbia since 1950, and I was the Court-appointed counsel for the defen- 
dant, Thomas J.. McHale, in Criminal Case No. 1151-57. 

2. I have read all of the allegations contained within the defendant's 
motion to proceed without prepayment of costs, filed through his present 
attorney, Myer Koonin, Esquire, on November 10, 1958, in the United States 
Court of Appeals for the District of Columbia. With reference to said motion, 
I deny the allegations contained within the paragraphs numbered 3, 5 and 9. 

3. Your deponent further states that he was appointed to defend said 
Thomas J. McHale on October 30, 1957, and that thereafter he visited the 
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said Thomas J. McHale for the purpose of making inquiries as to the facts of 
the case and for preparation for trial. At about this time, I was contacted by 
the mother of said defendant who indicated to me that the said defendant was 
_ possibly ill with some type of mental disorder; whereupon, on November 12, 
1957, I filed a motion to determine his mental competency to stand trial. 
Thereafter, I interviewed approximately six lay persons who were thoroughly familiar 
with the defendant and his habits, and, after talking with the said six persons, I 
was led tentatively to believe that this man was not insane at the time of 
the commission of the crime. Furthermore, I discussed the motion for mental 
examination with the defendant, and it was filed over his objection. The de- 
fendant strongly urged that he not be subjected to a mental examination for he 
knew of his own knowledge that he had no mental illness. Moreover, with respect 
to this point, I discussed with the examining psychiatrist at Saint Elizabeths 
Hospital the defendant's mental condition and was informed by him that his con- 
clusion was that defendant Thomas J. McHale did not at this time suffer from 
any mental condition which rendered him incompetent to stand trial, and he also 
informed me that, in his opinion, the defendant was not insane at the time of the 
commission of the crime. 
4. Although I was aware that the defendant had a brief history of previous 
_ psychiatric examinations, I felt in view of the recent report from Saint Eliza- 
beths that any such previous history would have no bearing on his present con- 
dition or the question of his sanity at the time of the commission of the crime. 
However, being concerned about this previous history, I discussed with the 
defendant himself the advisability of entering a plea of insanity in his trial, and 
he strongly opposed entering such a plea. Everything considered, I decided 
to wait until the end of the government's case before I made a final decision as 
to whether it would be in the best interest of my client to use the plea of insanity 
as a defense. It was my professional opinion that the defendant had ey excellent 


chance of being acquitted. After the government's case was completed, 
_ and after weighing all of the facts and issues and circumstances of my client's 
case, I reached the conclusion that it would be in his best interest to proceed 
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m on a purely factual basis, with the considered hope that the jury would bring 
in a verdict of not guilty. At all times, however, I was prepared, and had 
present all the witnesses necessary for, an insanity defense. 
| 5. As the defendant's counsel, I had an-extremely important decision 
to make; namely, whether to try the case on its facts, or whether to use the 
defense of insanity. It was only after a full discussion with my client, all of 
his witnesses, and after hearing the government's case that I decided, with 
‘ the defendant's full consent, to let the case go to the jury on its facts, without 
a plea of insanity. 
/s/ Francis J. Racioppi 
November 28, 1958 
Subscribed and sworn to before me this 28th day of November, 1958. 


/s/ Mildred N. Wall 
"NOTARY PUBLIC, D. C. 


My Commission Expires Aug. 15, 1962 


[Filed December 8, 1958] 
| MEMORANDUM 
The defendant in this case filed a petition in the Court of Appeals for 
y leave to proceed on appeal in forma pauperis.. The Court of Appeals remanded 
the case to this Court with directions to file the certified copy of the petition 
and to consider the allegations therein as if they were made to the District 
Court. The certified copy has been filed. 

The case is familiar to me and I have caused to be filed in the case 
affidavit by Francis J. Racioppi, Esq., who represented the defendant at the 
trial, and also a memorandum by the United States Attorney. The latter docu- 
y ment gives a complete resume of the proceedings prior to and since the trial. 

It is my opinion that the decision on the part of Mr. Racioppi not to interpose 
| the defense of insanity was a wise decision under the circumstances at the 
| time. Iam personally satisfied that no satisfactory defense of insanity could 
have been made and, in view of the proof adduced by the government, I think 
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the exercise of good judgment on the part of the defense attorney was to do 
what he did, namely, urge that the evidence of the government was insufficient | 
to establish guilt beyond a reasonable doubt. The fact that the jury didn't agree | 
does not change my mind. Had I been in the position of trial counsel, having 
all the information he had, I should have done precisely the same thing he did. 

In my opinion, the defendant is not entitled to the relief he seeks and his 
petition is denied. | 


/s/ H. A. Schweinhaut 
JUDGE 


December 5th, 1958. 


[Filed June 5, 1959] 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 
DEPARTMENT OF PUBLIC HEALTH 
WASHINGTON 1, D. C. 
June 19, 1958 

In Reply Refer to: 
Legal Psychiatric 
Services Division 
Room 6421 
U. S. Courthouse 


Honorable Henry A. Schweinhaut, Judge 

United States District Court 

For the District of Columbia U. S. v. Thomas J. McHale 
United States Courthouse 1151-57 
Washington 1, D. C. 


My dear Judge Schweinhaut: 

In accordance with Your Honor's order of June 12, 1958, we conducted 
a psychiatric examination of the above-named Thomas J. McHale in the Cell- 
block of the United States Courthouse on June 19, 1958. 

As a result of that examination, it is our opinion that the said Thomas J. 
McHale is able to understand the nature of the proceedings against him and to 
assist in his defense; that he is not psychotic, but has a character disorder; that 
he is a very rebellious young man who is, nevertheless, reaching out for human 
relationships; that he is an excellent candidate for rehabilitation at the Youth 
Center in Ashland, Kentucky and that he could best be helped by sentencing under 
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; the Youth Corrections Act. 
| Respectfully submitted, 
, /s/ Thomas E. Griffin 

Thomas E. Griffin, M. D., Chief, 
be Legal Psychiatric Service 
(Unsigned) 





George Chornesky, M. D. 
Staff Psychiatrist 


TEG: hek 


ce: Joel D. Blackwell, Esq, Assistant United States Attorney 
Myer Koonin, Esq, Counsel for Defense. 
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QUESTION PRESENTED 


Does the record disclose that appellant was denied the 
effective assistance of counsel where appellant did not 
desire the defense of insanity and trial counsel did not 
interpose the defense after having obtained a pre-trial 
mental examination which showed appellant’s competency ; 
interviewed lay witnesses who led counsel to believe ap- 
pellant was of sound mind at the time of the crime, and 
appellant’s detailed testimony, like that of his cohorts, 
conclusively shows appellant’s crimes were motivated by 
a free and voluntary will to engage in a fight? 
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United States Court of Appeals 


For Tue Disrricr or Cotumsr Crecurr 


No. 14,779 
THomas J. McHALe, aPPELLANT 


v. 


Untrep States or AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF CASE 


On December 3, 1957, a three count indictment filed in 
District Court charged appellant, Thomas J. McHale, 
with assault with a dangerous weapon, a knife, in the 
first two counts (22 D.D.C. § 502) and carrying the knife, 
the dangerous weapon, about his person (22 D.D.C. 
§ 3204) (J.A. 4). Pursuant to his request for a mental 
examination, appellant was committed to Saint Elizabeths 
Hospital (J.A. 2, 5). By letter filed March 5, 1958, Dr. 
Winfred Overholzer certified that appellant had been 
examined by several qualified psychiatrists of the hos- 
pital, that his case was reviewed at a staff conference, 
after which appellant was found “mentally competent to 
understand the proceedings against him and to properly 
assist in his own defense” (J.A. 6). 


(1) 
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Following his plea of not guilty at arraignment held 
in the presence of court appointed counsel on March 21, 
1958, appellant’s jury trial commenced on April 14, 1958, 
and terminated in his conviction on April 16th upon 
count one, assault with a dangerous weapon, and count 
three, carrying a dangerous weapon. Appellant was 
acquitted of the assault charged in count two of the 
indictment. (J.-A. 67.) Thereafter, on May 23, 1958, 
court appointed counsel withdrew and present counsel 
on appeal entered his appearance for appellant. 

On June 12, 1958, the trial court entered a pre-sentence 
order appointing Dr. Thomas E. Griffin “to fully examine 
the mental health of the defendant” in order to determine 
appellant’s sanity and mental competency (J.A. 68). 
Pursuant thereto, Dr. Thomas E. Griffin filed a letter 
dated June 19, 1958, certifying the following: 


“As a result of that examination, it is our opinion 
that the said Thomas J. McHale is able to under- 
stand the nature of the proceedings against him and 

to assist in his defense; that he is not psychotic, but 

has a character disorder; that he is a very rebellious 
young man who is, nevertheless, reaching out for 
human relationships; that he is an excellent candi- 
date for rehabilitation at the Youth Center in Ash- 
land, Kentucky and that he could best be helped by 
sentencing under the Youth Corrections Act.” 


On July 1, 1958, appellant was sentenced, in the presence 
of retained counsel, pursuant to 18 U.S.C. §5010(b), un- 
der the Federal Youth Correction Act. 


A. The Trial 


‘During the course of the trial the Government pre- 
sented the testimony of five unarmed high-school youths 
(J.A. 8, 24, 33, 34, 36) who about 11:30 p.m. on October 
4, 1957, were walking east in the Sixteen-hundred block 
of Rhode Island Avenue, Northeast, when appellant, his 
brother Robert McHale, the driver, and one Ronald Ben- 


'1 Edward F. Daly, Esquire entered an appearance as co-counsel 
on April 15, 1958 (J.A. 41). 
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nett passed in an automobile going westward and shouted 
profanity at the walking youths (J.A. 14, 18). The car 
proceeded to Fifteenth Street, but before coming to a 
stop, Bennett jumped from the car, ran behind the walk- 
ing boys and started a fight with Harold Nickens. Ap- 
pellant and his brother then “jumped on” Robert Ander- 
son. (J.A. 19-20, 25.) “A scuffle developed, they kicked 
him [Anderson], hitting him with a sharp instrument 
and then Thomas McHale flaunted a knife and began 
stabbing him” (J.A. 26). Appellant stabbed Anderson five 
times; in his arm, chin, stomach, back and heart (J.A. 
17, 42-43). Appellant also stabbed Nickens in the arm 
(J.A. 30, 44). 

When the altercation began the other three youths 
walked towards the Twelfth Precinct. Anderson and 
Nickens discontinued their defense after learning they 
were cut. Appellant and his cohorts pursued the five 
youths to Number 12 Precinct where Anderson collapsed 
and was taken to the hospital. (J.A. 20, 26, 30, 35.) 
Anderson’s condition required immediate treatment for 
shock, cardiac surgery, and more than a month in the 
hospital (J.A. 17, 42). 

Following his arrest appellant admitted he joined Ben- 
nett in the fight (J.A. 41, 67). Later appellant admitted, 
that a knife found at the scene belonged to him, but told 
the officer he neither knew how the blade was broken, 
nor how the knife got there. Appellant stated, however, 
he “didn’t know anything about” the fight (J.A. 38). 

Appellant, Thomas McHale, his brother Robert, and 
Bennett testified in appellant’s behalf. The testimony of 
the three witnesses demonstrated equal corroboration of 
time, place and circumstances (R. 105-137; 137-153; 153- 
173). Appellant’s lengthy testimony consummed twenty 
pages of the transcript. Like his cohorts, appellant dem- 
onstrated a keen memory, complete awareness of his sur- 
roundings, thorough knowledge of the altercation and 
alleged surrounding circumstances, as well as the events 
occurring at the precinct while in custody (J.A. 52-63). 
Appellant also established his motive for leaving the 
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parked car and engaging in the altercation—to help Ben- 
nett (J.A. 56-57). On several occasions appellant an- 
swered questions with long narrations which showed con- 
siderable intellect, comprehension and understanding for 
his twenty years (J.A. 52-04, 55-56, 58). During the 
course of his testimony appellant denied having a knife, 
denied the policeman asked him about the fight and de- 
nied ownership of the knife found at the scene of the 
crime. (J-A. 53-54, 58-60.) 


B. Post-Sentence Proceedings 


Following the filing of appellant’s pre-paid notice of 
appeal, an affidavit of trial counsel was filed as an ap- 
pendix to appellee’s opposition for an appeal in forma 
pauperis. In pertinent part the affiant stated (J.A. 73): 


“JT am an attorney in the practice of law here in 
the District of Columbia since 1950, and I was the 
Court-appointed counsel for the defendant, Thomas 
J. McHale, in Criminal Case No. 1151-57. 

I have read all of the allegations contained with- 
in the defendant’s motion to proceed without pre- 
payment of costs, filed through his present attorney, 
Myer Koonin, Es uire, on November 10, 1958, in 
the United States Court of Appeals for the District 
of Columbia. With reference to said motion, I deny 
the allegations contained within the paragraphs num- 
bered 3, 5, and 9. 

Your deponent further states that he was appointed 
to defend said Thomas J. McHale on October 30, 
1957, and that thereafter he visited the said Thomas 
J. McHale for the purpose of making inquiries as 
to the facts of the case and for preparation for trial. 
At about this time, I was contacted by the mother 
of said defendant who indicated to me that the said 
defendant was possible ill with some type of mental 
disorder; whereupon, on November 12, 1957, I filed 
a motion to determine his mental competency to stand 
trial. Thereafter, I interviewed Sperone six 
lay persons who were thoroughly familiar with the 
defendant and his habits, and, after talking with the 
said six persons, I was led tentatively to believe that 
this man was not insane at the time of the commis- 
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sion of the crime. Furthermore, I discussed the mo- 
tion for mental examination with the defendant, and 
it was filed over his objection. The defendant strong- 
ly urged that he not be subjected to a mental ex- 
amination for he knew of his own knowledge that 
he had no mental illness. Moreover, with respect to 
this point, I discussed with the examining psychi- 
atrist at Saint Elizabeths Hospital the defendant’s 
mental condition and was informed by him that his 
conclusion was that defendant Thomas J. McHale 
did not at this time suffer from any mental condition 
which rendered him incompetent to stand trial, and 
he also informed me that, in his opinion, the defend- 
ant was not insane at the time of the commission of 
the crime. 

Although I was aware that the defendant had a 
brief history of previous psychiatric examinations, I 
felt in view of the recent report from Saint Eliza- 
beths that any such previous history would have no 
bearing on his present condition or the question of 
his sanity at the time of the commission of the crime. 
However, being concerned about this previous his- 
tory, I discussed with the defendant himself the 
advisability of entering a plea of insanity in his 
trial, and he strongly opposed entering such a plea. 
Everything considered, I decided to wait until the 
end of the government’s case before I made a final 
decision as to whether it would be in the best inter- 
est of my client to use the plea of insanity as a 
defense. It was my professional opinion that the 
defendant had an excellent chance of being acquitted. 
After the government’s case was completed, and after 
weighing all of the facts and issues and circumstances 
of my client’s case, I reached the conclusion that it 
would be in his best interest to proceed on a purely 
factual basis, with the considered hope that the jury 
would bring in a verdict of not guilty. At all times, 
however, I was prepared, and had present all the 
witnesses necessary for, an insanity defense. 

As the defendant’s counsel, I had an extremely 
important decision to make; namely, whether to try 
the case on its facts, or whether to use the defense 
of insanity. It was only after a full discussion with 
my client, all of his witnesses, and after hearing the 
government’s case that I decided, with the defend- 
ant’s full consent, to let the case go to the jury on 
the facts, without a plea of insanity.” 
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In denying an appeal in forma pauperis the trial court 
stated in pertinent part: 


tne ee Cues ELLY, opener that the decision on the 
_ part of [trial counsel] 


f good judgment on 
to do what he 


sonable doubt. 

does not change my mind. 
tion of trial counsel, having 

ee should have done precis 


| STATUTES INVOLVED 
Title 22, District of Columbia Code, Section 502 (1951) 


provides: 


“Assqult with intent to commit mayhem or with 
dangerous weapon.—Lvery person convicted of an 
assault with intent to commit mayhem, or of an as- 
sault with a Gengeror weapon, shall be sentenced 
to imprisonment for not more than ten years.” 


Title 22, District of Columbia Code, Section 3204 (1951, 
as amended, Supp. VIL), provides: 


“Carrying concealed weapons.—No person shall 
within the District of Columbia carry either openly 
or concealed on or about his person, except in his 

e or place of business or on other land 
him, a pistol, without a license there- 


eurs after he has 

Columbia of a violatio 

either in the District o 

diction, in which case he sh 
prisonment for not more than ten years. 
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SUMMARY OF ARGUMENT 


Appellant’s allegation of ineffective assistance of coun- 
sel, not made until after his conviction, is neither sup- 
ported by the record nor well established law. The rec- 
ord reflects that appellant did not wish the defense of 
insanity interposed, and none of a satisfactory nature 
could have been made. In accordance with well estab- 
lished principles trial counsel exercised the judgment left 
to him only after careful consideration of all the pertinent 
facts and circumstances. Appellant was ably defended. 
He was not denied a fair trial. 


ARGUMENT 


I 


Appellant Was Not Denied Effective Assistance 
Of Counsel 


Appellant theorizes that “defenses to a criminal in- 
dictment are a matter of law and not a matter of counsel’s 
good or bad judgment” (emphasis omitted). From this 
premise he concludes that his trial counsel denied him 
effective assistance of counsel by failing to raise the 
defense of insanity. Neither the record nor well estab- 
lished law substantiate these contentions. 

It is now well established that “management of the 
defense by counsel is generally not ground for a new. 
trial.” Burton v. United States, 80 U.S. App. D.C. 208, 
151 F.2d 17, 18 (1945), cert. denied, 326 U.S. 789. There- 
fore, any suggestion “that it is the duty of this Court 
to. substitute its judgment of the proper tactics in the 
trial of the case for that of the lawyer of the forum is 
baseless and unacceptable” Felton v. United States, 83 
U.S. App. D.C. 277, 170 F.2d 153 (1948), cert. denied, 
355 U.S. 831 (1948). In accord therewith, this Court 
recently observed, “Bad judgment, or even good but er- 
roneous judgment, may result in adverse effects. These 
are simply facts of trial; they are not justiceable issues.” 
Mitchell v. United States, —— U.S. App. D.C. ——, 259 
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F.2d 787, 792 (1958). See also Edwards v. United States, 
SES epee) Ons 956 F.2d 707 (1958), cert. de- 
nied, 358 U.S. —, wherein the court declared that 
neither “improvident strategy, bad tactics, mistake, care- 
lessness, Or inexperience,” standing alone, constitute in- 
effective assistance of counsel. 

As referenced in the counterstatement, it is clear that 
appellant was competent to stand trial. Immediately 
after trial he was found of sound mind and competent to 
be sentenced.” Cf. Wells v. United States, 94 U.S. App. 
D.C. 310, 239 F.2d 931 (1956). The record also reflects 
that, if interposed, a defense of insanity would have 
been against appellant’s wishes. ven the pre-trial re- 
quest for mental examination was opposed by appellant 
who “knew of his own knowledge that he had no mental 
iness.” Moreover, trial counsel was aware that the 
examining psychiatrist, if ealled as a witness, would have 
given an expert opinion that appellant “was not insane 
at the time of . . . the crime.” Hence, as trial counsel 
intimated to the court, if presented, a defense of insanity 
would have been presented by lay witnesses, who had 
tentatively led him to believe that appellant “was not 
insane at the time of the commission of the crime.” 

Finally, the uncontroverted affidavit of trial counsel 
concludes : 


“As the defendant’s counsel, I had an exertmely 
important decision to make; namely, whether to try 
the ease on its facts, or whether to use the defense 
of insanity. It was only after a full discussion with 
my client, all of his witnesses, and after hearing the 
government’s case that I decided, with the defend- 
ant’s full consent, to let the case go to the jury on 
its facts, without a plea of insanity.” 


_ It is here significant that in order to raise the defense 
of insanity, a defendant must introduce some evidence 


oe Appellant’s post-trial mental examination revealed him to be 
“a very rebellious young man.” Dr. Griffin concluded appellant 
“sould best be helped by sentencing under the Youth Corrections 
Act.” 
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of a mental disease or defect existing at the time of the 
erime and a causal connection between the crime and the 
existing disease or defect. Durham v. United States, 94 
U.S. App. D.C. 228, 214 F.2d 862 (1954). No authority 
is needed for the proposition that an existing disease or 
defect need not have a causal relation to the particular 
erime perpetrated. Assuming, arguendo, appellant suf- 
fered a mental disease or defect at the time of the crimes, 
his detailed testimony at trial precludes a contention that 
his crime was motivated by anything other than a free 
and voluntary will to engage in the fight. Under these 
circumstances it is no wonder the trial court opined that 
no satisfactory defense of insanity could have been inter- 
posed, characterized counsel’s tactics as wise, and con- 
cluded “had I been in the position of trial counsel, hav- 
ing all the information he had, I should have done pre- 
cisely the same thing he did.” 

Nothing is plainer than the fact that withholding the 
defense of insanity was an act of judgment left wholly 
to trial counsel. Not only is the exercise of such a judg- 
ment unimpeachable at this stage, Mitchell v. United 
States, supra, but if it were not, the record belies a con- 
tention that the judgment of trial counsel was bad or 
erroneous. In fact, the record reflects that appellant’s 
representation throughout the trial equaled the thorough 
preparation and consideration that appointed trial coun- 
sel rendered before trial. 

Thus, the conclusion is mescapable this appellant was 
not denied a trial “in any real sense.” Mitchell v. United 
a supra. Cf. Holley v. United States, U.S. App. 

D.C. —, F.2d —— (No. 14,819 decided April 23, 
1959) wherein a similar contention was rejected. Appel- 
lant was fairly tried, ably defended and justly convicted. 
His wishes to avoid institutionalization after a finding of 
not guilty by reason of insanity, however improbable, 
were obeyed. 
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CONCLUSION 


‘Wherefore, it is respectfully submitted the judgment 
of the District Court be affirmed. 


OLIVER GASCH, 
United States Attorney. 


CaRL W. BELCHER, ~ 
Harry T. ALEXANDER, 
Assistant United States Attorneys. 
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